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P-R-O-C-E-E-D-I-N-G-S1

9:30 a.m.2

CHAIRPERSON MILLER:  Good morning,3

ladies and gentlemen.  This is the May 20,4

2008 Public Hearing of the Board of Zoning5

Adjustment of the District of Columbia.6

My name is Ruthanne Miller.  I'm7

the Chair of the BZA.8

To my right is Mr. Mark Loud, who9

is our Vice-Chair.  And next to Mr. Loud is10

Mr. Michael Turnbull representing the Zoning11

Commission on the Board today.  And Ms. Mary12

Oates Walker, who normally sits to my left is13

a Board Member and won't be able to join us14

today.  And then next to her spot is Mr. Shane15

Dettman, Board Member.  And next to Mr.16

Dettman, following along here is Ms. Lori17

Monroe from the Office of Attorney General;18

Ms. Beverley Bailey from the Office of Zoning.19

And Mr. Clifford Moy from the Office of Zoning20
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will be joining us as well.1

Copies of today's hearing agenda2

are available to you and are located to my3

left in the wall bin near the door.4

Please be advised that this5

proceeding is being recorded by a court6

reporter, and is also webcast live.7

Accordingly, I must ask you to refrain from8

disruptive noises or actions in the hearing9

room.10

When presenting information to the11

Board, please turn on and speak into the12

microphone, first stating your name and home13

address.  When you're finished speaking,14

please turn your microphone off so that your15

microphone is no longer picking up sound or16

background noise.17

All persons planning to testify18

either in favor or in opposition are to fill19

out two witness cards.  These cards are20

located to my left on the table near the door21

and on the witness tables.  Upon coming22
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forward to speak to the Board, please give1

both cards to the reporter sitting to my2

right.3

The order for procedure for4

special exceptions and variances is as5

follows:  1) Statement and witnesses of the6

applicant; 2) Government reports, including7

Office of Planning, Department of Public8

Works, DDOT, et cetera; 3) Report of the9

Advisory Neighborhood Commission; 4) Parties10

or persons in support; 5) Parties or persons11

in opposition; 6) Closing remarks by the12

applicant.13

The order of procedure for appeal14

applications is as follows:  1) Statement and15

witnesses of the appellant; 2) the Zoning16

Administrator or other government officials'17

case; 3) Case for the owner, lessee or18

operator of the property involved if not the19

appellant; 4) The ANC within which the20

property is located; 5) Intervenor's case if21

permitted by the Board; 6) Rebuttal and22
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closing statement by appellant.1

Pursuant to Sections 3117.4 and2

3117.5 of the Zoning Regulations, the3

following time constraints will be maintained.4

The Applicant/Appellant persons and parties5

except an ANC in support including witnesses,6

60 minutes collectively; Appellees, persons7

and parties except an ANC in opposition8

including witnesses, 60 minutes collectively;9

individuals, three minutes.10

These time restraints do not11

include cross examination and/or questions12

from the Board.  Cross examination of13

witnesses is permitted by the applicant or14

parties.  The ANC within which the property is15

located is automatically a party in a special16

exception or variance case and also an appeal17

case.  Nothing prohibits the Board from18

placing reasonable restrictions on cross19

examination, including time limits and20

limitations on the scope of cross examination.21

The record will be closed at the22
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conclusion of each case except for any1

material specifically requested by the Board.2

The Board and the staff will specify at the3

end of the hearing exactly what is expected,4

and a date when the persons must submit the5

evidence to the Office of Zoning.  After the6

record is closed, no other information will be7

accepted by the Board.8

The Sunshine Act requires that the9

public hearing in each case be held open10

before the public.  The Board may, consistent11

with its rules of procedures and the Sunshine12

Act, enter executive session during or after13

the public hearing on a case for purposes of14

reviewing the record or deliberating on the15

case.16

The decision of the Board in these17

contested cases must be based exclusively on18

the public record.  To avoid any appearance to19

the contrary, the Board requests the persons20

present not engage the Members of the Board in21

conversation.22
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Please turn off all beepers and1

cell phones at this time so as not to disrupt2

these proceedings.3

The Board will now consider any4

preliminary matters, preliminary matters of5

those which relate to whether a case will or6

should be heard today, such as requests for7

postponement, continuance of withdrawal, or8

whether proper and adequate notice of the9

hearing has been given.  If you're not10

prepared to go forward with the case today, or11

if you believe that the Board should not12

proceed, now is the time to raise such a13

matter.14

Does the staff have any15

preliminary matters?16

MS. BAILEY:  Madam Chair, good17

morning, Board Members and to everyone.18

Yes.  And it has to do with19

Application No. 17756.  This is the20

Application of District-Properties.com LLC.21

That application was withdrawn, Madam Chair.22
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CHAIRPERSON MILLER:  Okay.  And1

there is no action required on the Board.  Is2

that correct?3

MS. BAILEY:  No action is4

required.5

CHAIRPERSON MILLER:  Okay.6

MS. BAILEY:  There is another7

matter, but it is case specific.  It has to do8

with the posting of a property on Jay Street,9

NE.  But I'm assuming that the Board would10

like for me to call the case when it's11

appropriate, and we can take it up at that12

time.13

CHAIRPERSON MILLER:  Yes.  Let's14

do that.15

So why don't we go forward with16

your swearing in all individuals who wish to17

testify today.  So anyone who wishes to18

testify today, please rise, and Ms. Bailey19

will administer the oath.20

(Whereupon, the witnesses were21

sworn.)22
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CHAIRPERSON MILLER:  Before we1

proceed with the first case, I would also like2

to note for the record that we initially had3

on our schedule a meeting to precede this4

public hearing to deliberate on Case No.5

17729, the Morris Clark, LP case.  And that6

was postponed until next week in order to give7

a Board Member who wasn't present at the last8

hearing an opportunity to read the transcript.9

So all parties were notified about that.  But10

I just wanted to put that on the record as11

well.12

Okay.  Then why don't we proceed13

with the first case for our hearing this14

morning?15

MS. BAILEY:  Thank you, Madam16

Chair.17

Application No. 17765 of Alfred R.18

and Melba May, pursuant to 11 DCMR 3104.1 for19

a special exception to allow a second-story20

addition to an existing one-family dwelling21

under section 223, not meeting the lot22
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occupancy and side yard requirements.  That's1

Section 43 and Section 405 of the Zoning2

Regulations.  The property is zoned R-2, and3

it's located at 4850 Jay Street, NE, Square4

5151, Lot 1.5

The preliminary matter has to do6

with the fact that the property was posted for7

four days.  Members of the Board, as you know,8

it's required for the property to be posted9

for 15 days.  We received the affidavit of10

posting this morning.11

CHAIRPERSON MILLER:   Okay.  And12

it's just the affidavit that wasn't filed in13

timely fashion, not that the posting wasn't14

done in a timely fashion.  Isn't that correct?15

MS. BAILEY:  No, ma'am.  The16

posting was not done timely.  It was posted17

last Friday, May 16.  And that's four days18

from today.  And it should have been posted19

for 15 days, not four days.20

CHAIRPERSON MILLER:  Okay.  So it21

was the posting?  Okay.22
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Could the parties come forward in1

this case?  You can have a seat at the table.2

In order to speak into the mic,3

what you need to do is press the mic on/off4

button and the red light.  There you go.5

Okay.  If you could identify6

yourself for the record with your name and7

home address.8

MR. MAY:  Good morning.  My name9

is Alfred May.  I have my wife, Melba, sitting10

right behind me.  That's my daughter, L'Tonya.11

CHAIRPERSON MILLER:  Good morning.12

MR. MAY:  Good morning.13

CHAIRPERSON MILLER:  Now we just14

have a preliminary issue with the posting,15

that it wasn't filed in a timely fashion.  And16

this Board has the authority to waive that17

requirement if there's good cause and no18

prejudice to any parties.  So do you just want19

to address for the record what happened with20

that?21

MR. MAY:  I received a phone call22
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from the Office of Planning -- Ms. Arlova1

Jackson.  And she told me that she had sent me2

a -- an email with -- with their report, and3

that I needed to come down to the Board.  This4

was Thursday -- this past Thursday.  And that5

I needed to come down to the Board on Friday.6

There was some -- that there was some business7

or a package that I needed to pick up.  So I8

was here the next day.9

And so when I got here, it was10

those two posters.  And they told me to11

conspicuously post them on the property and to12

take a picture of it, and to bring the picture13

down here.  So I took a picture of it.  I14

posted it.  Took a picture of it with my cell15

phone.  And when I got home, printed it out on16

my computer, and brought it down here this17

morning.18

And I also had an affidavit that19

they gave me, and told me that when -- and20

told me that they had a notary public here in21

this office.  And -- and I could get it22
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notarized here.  So that's what I did.1

But when I got here this morning2

-- Tuesday -- today is Tuesday -- I was told3

that I should have been here yesterday --4

Monday.  But when I left here Friday, I didn't5

intend -- I didn't know I was supposed to be6

here Monday.  You know, everything is all7

jammed up.8

So this -- this request was filed9

almost two years ago.  So I'm just hearing10

this at the last minute.11

CHAIRPERSON MILLER:  Okay.  So you12

just weren't familiar with the posting13

requirements.  Is that right?14

MR. MAY:  No, ma'am.  Someone did15

ask me though last Thursday if I had an16

attorney.  And I said I don't intend to bring17

an attorney.  Do I need an attorney?  They18

said well, no, you don't need an attorney, but19

some people who come down for these zoning20

adjustments have attorneys.  But you have --21

Mr. May, you don't -- you don't absolutely22
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need an attorney.1

But I checked with my attorney2

this morning.  I do have an attorney.  And he3

said -- and then talked to them and if you4

need me -- you know -- I'm just a phone call5

away.  I said okay.6

CHAIRPERSON MILLER:  Okay.  No,7

that's true.  We just want to make sure that8

those people who needed to get notice of this9

hearing actually got notice.  And there are10

different ways in which notice is required so11

that if they don't get it one way, they'll get12

it another way.13

For instance, we had a request for14

party status from your neighbor, Ms. Naomi15

Hamm.  Is she here?  Could you come to the16

table also since that will be the next issue17

we deal with.18

We just want to make sure that the19

community actually had notice that they're20

entitled to of this.21

Now, the sign is one way of22
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they're getting notice.  So that was up for a1

shorter period of time than is required.  They2

also get sent notices.  Owners within 200 feet3

of the property get written notices of the4

hearing.  And then the ANC gets notice.  But5

I don't believe the ANC -- is the ANC here? 6

(No audible response.)7

CHAIRPERSON MILLER:  No, I don't8

think the ANC has weighed in.9

Did you talk to neighbors about10

your plans?11

MR. MAY:  You know, when we first12

got the house and we got -- Melba and I --13

Melba and I bought this house in June of 2006.14

And my first assessment of the house was that15

the basement -- the lower level was -- you16

know -- low, like 6 foot 4.17

And I consulted an architect.  And18

the architect said to me you can dig out the19

basement to give you the head clearance that20

you would want.  Or he said you can go up21

another floor.  So I thought going up another22
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floor was the way to go.1

CHAIRPERSON MILLER:  I don't want2

to have you go too far into the merits yet3

about your case.  Just we have to make sure4

that we feel comfortable that the community5

was notified of the hearing.6

MR. MAY:  Okay.  And the first7

thing I did was went to see my neighbor to --8

to my right -- Ms. Hamm, right there.  And my9

wife and I went to see her.  And so, we talked10

to her about putting up a second story, and11

rehabing the house.  And I asked if she had12

any objections.  And she told me no, she13

didn't.  She said why would I have any14

objection.  Improving your house is going to15

only improve mine because we're right next16

door.17

I said okay.  And we had a very18

nice conversation.  As a matter of fact, Melba19

took the lead and talked to her.20

CHAIRPERSON MILLER:  Okay.  She's21

here.  I don't want you to --22
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MR. MAY:  Okay.1

CHAIRPERSON MILLER:  -- get too2

far off.3

MR. MAY:  And then -- and then I4

went to the other neighbor across the alley.5

CHAIRPERSON MILLER:  Okay.6

MR. MAY:  I went to Ms. Jeanie7

Hendricks and asked her the same question.8

And she was excited.9

She said, well, Mr. May, I'm going10

to be paying attention to you.  You -- you11

really act like you know what you're doing.12

She said, I might want a second story put on13

my house.14

CHAIRPERSON MILLER:  Introduce15

yourself for the record.16

MS. TALLEY:  Sure.  My name is17

L'Tonya Talley.  I'm Mr. and Mrs. May's18

daughter.  And --19

CHAIRPERSON MILLER:  Were you20

sworn in?21

MS. TALLEY:  No.22
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CHAIRPERSON MILLER:  If you'd like1

to participate, we can have you sworn in now.2

Okay.  Why don't you stand and Ms.3

Bailey will swear you in.4

(Whereupon, the witness was5

sworn.)6

CHAIRPERSON MILLER:  Okay.  I7

think we're almost finished with exploring8

this notice issue, unless you want to add9

anything to that.10

MS. TALLEY:  Yes.11

CHAIRPERSON MILLER:  Okay.12

MS. TALLEY:  I helped with13

preparing of this package.  And I worked with14

Ms. DeNiro.  And we as a requirement had the15

neighbors that were in the diameter of the16

property -- the addresses that were printed17

out -- I went and I got it from the Tax18

Office, and we made it into labels.  And I19

submitted it with the package that I gave with20

the ten copies or how many copies we were21

supposed to give to everybody so that it could22
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be mailed out so all the neighbors were1

notified in that way.2

Also, I hand delivered the same3

package that I gave to you guys -- a package4

to both neighbors that my father was referring5

to -- Ms. Hamm and also Ms. Hendricks.  And we6

did that at the same time we submitted it to7

you guys, we submitted it to them.8

CHAIRPERSON MILLER:  Okay.  I9

didn't hear any concerns now reflected from10

any other Board Members, so I think that we11

can waive our rules with respect to the time12

postings, given that we've heard testimony13

that neighbors -- certainly the most14

immediately affected neighbor has notice of15

the hearing and the letters to all the owners16

within 200 feet went out.  And also the ANC17

had notice based on what you all have said18

that you've talked to them.  And plus they get19

this written notice from the Office of Zoning20

as well.  And no one is here to say that there21

was inadequate time from when they saw the22
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placard.  1

So we can go forward then.  I2

think that's the consensus of the Board to3

waive that rule of the time for posting.4

Let's deal with the question of5

party status then.  Ms. Hamm, you've applied6

for party status in this case?7

MS. HAMM:  Yes.8

CHAIRPERSON MILLER:  Do you9

understand the difference between party status10

and just participating as an individual?  Or11

would you like me to explain that to you?12

MS. HAMM:  I -- I'm sorry.  I -- I13

think I checked as an individual.14

CHAIRPERSON MILLER:  Sorry?15

MS. HAMM:  On my response letter,16

I believe I checked individual.17

CHAIRPERSON MILLER:  Okay.  I have18

in front me #21.  And let me just very briefly19

say that you put forward in your party status20

application that you are I believe differently21

impacted by this project than the general22
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public because you are the abutting neighbor.1

Is that correct?2

MS. HAMM:  Correct.3

CHAIRPERSON MILLER:  That pretty4

much qualifies you for party status, I5

believe.  However, I think that a lot of the6

concerns that you expressed -- not all of7

them, but some of them -- are not within our8

jurisdiction.9

So for instance, you have concerns10

about trash on the property and power lines,11

construction.  We don't have jurisdiction over12

construction that is a disruption that goes13

with all cases that we might approve.  They14

end up being built, and then there is15

disruption to neighbors from construction.16

But that's not within our jurisdiction.17

That's DCRA to make sure that it's done in18

compliance with the laws.19

We do look at adverse impacts from20

the end result of what we might be21

considering.  And I think you talked about22
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breezes.  We get into light and air and1

adverse impacts as a result of the final2

project.3

So I just did want to make one4

distinction for you.  And I'm pretty sure you5

want to participate as a party.  But let me6

just tell you the difference.7

If you just participate as an8

individual, we don't have a decision.  You're9

entitled as a right to testify in this case as10

a member of the community.  If we grant you11

party status, you're entitled to do more like12

an equal party to the Applicant.  You can13

cross examine his witnesses or something like14

that -- make arguments.15

So would you like to participate16

as a party?17

MS. HAMM:  Yes.18

CHAIRPERSON MILLER:  Okay.19

Does anybody have concerns with20

granting party status?21

(No audible response.)22
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CHAIRPERSON MILLER:  Does the1

Applicant have any concern or any objection to2

granting Ms. Hamm party status in this case?3

MR. MAY:  And party status is what4

now?5

CHAIRPERSON MILLER:  It means that6

she can participate fully as a party.  If you7

were to bring any witnesses -- I don't know8

that you have any -- she could cross examine9

your witnesses.10

MR. MAY:  No, ma'am.11

CHAIRPERSON MILLER:  So it may not12

be that different in this case.  She can make13

her arguments basically.  She can file14

pleadings if there were any.15

MS. TALLEY:  No objection.16

MR. MAY:  No. objection.17

CHAIRPERSON MILLER:  Okay.  Fine.18

MR. MAY:  No objections at all.19

CHAIRPERSON MILLER:  Okay.  Then20

it's the consensus of the Board.  Okay.21

Then you have been granted party22
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status.1

And I read before the order of2

procedure.  But basically the Applicant will3

go first.  And then we'll hear from the Office4

of Planning.  And then we'll hear from you.5

Okay?6

All right.  So now we're ready for7

your case for a special exception.8

MR. MAY:  Okay.  I'm to make the9

case?10

CHAIRPERSON MILLER:  Okay.11

MR. MAY:  I see.  Good.12

CHAIRPERSON MILLER:  You have made13

it in writing.14

MR. MAY:  Yes, ma'am.15

CHAIRPERSON MILLER:  We know16

you're here for a special exception.  My17

understanding is that you're adding a third-18

story addition?19

MR. MAY:  Yes.  Yes.  I call it a20

second story.21

CHAIRPERSON MILLER:  It's a second22
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story?  Okay.  Why don't you explain?1

MR. MAY:  It's a one -- it's a2

one-story house with a basement.  So I wanted3

a second story.4

CHAIRPERSON MILLER:  Okay.  You're5

adding an additional story.6

And before you even do the7

addition, I understand that you're not in8

compliance with lot area, lot width, lot9

occupancy, and side yard.  Is that correct10

with the existing house?11

MR. MAY:  Yes, that's correct.12

CHAIRPERSON MILLER:  Okay.  And I13

also think that you applied for relief from14

lot occupancy and side yard.  And the Office15

of Planning said that you should add the16

additional relief since you're not in17

compliance with lot area and width as well.18

Did you see that?19

MR. MAY:  I saw the report.  Yes.20

CHAIRPERSON MILLER:  Okay.21

MR. MAY:  Yes.  The one that says22
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Office -- Office of Planning recommends1

approval of this special exception application2

pursuant to 223?3

CHAIRPERSON MILLER:  Right.  And4

actually, 223 provides relief as long as you5

meet their requirements when you're not in6

compliance with some of these provisions.  And7

Office of Planning was just pointing out that8

you're not in compliance with two others, and9

therefore thought they should be added to your10

application.  It doesn't change what you're11

doing.  It doesn't even change the relief12

you're seeking.  It just adds to the13

explanation of what you're not in compliance14

with.15

MR. MAY:  Okay.  Yes.16

CHAIRPERSON MILLER:  Do you17

understand that, Ms. Hamm?18

MS. HAMM:  Yes.19

CHAIRPERSON MILLER:  Did you have20

any objection to that?21

(No audible response.)22
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CHAIRPERSON MILLER:  Okay.  I1

mean, they have a house standing there2

already.  So it's not changing that.  Okay.3

MR. MAY:  Yes.4

CHAIRPERSON MILLER:  If you could5

just state a few words as to why you don't6

think there's any adverse impact on the7

neighboring property.8

MR. MAY:  Well, I don't think it's9

a negative impact on my neighbors because the10

footprint of the house is still the same.11

It's just going up one -- one story.  And I12

can't see putting another story on the house13

blocking the sunshine from her house.  I just14

can't.  I can't.  Nor can I see it blocking15

the wind or the air -- fresh air from her16

house.17

Quiet enjoyment?  There's probably18

going to be some noise during construction.19

One of my options is to get it a module and20

have a crane come and put it on so that will21

eliminate some of the time that hammering and22
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nailing and all that's going to be.  But1

hammering and nailing and making construction2

noise comes with construction.  So -- and I3

don't intend to -- this is not going to take4

two, three years.5

I had lost confidence and lost6

hope to have -- I would even get here today.7

So thank you for having me here, because I was8

giving up.9

MS. TALLEY:  Okay.  And then you10

have the second level --11

CHAIRPERSON MILLER:  Do you have a12

mic?13

MS. TALLEY:  The second level is14

going to contain bedrooms which is a quiet15

place to be in the home -- bedrooms with16

bathrooms.17

CHAIRPERSON MILLER:  Okay.  So18

it's your testimony that it's not going to19

affect your neighbor's privacy or light and20

air?21

MS. TALLEY:  Yes.  That is22
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correct.1

MR. MAY:  Right.  Light and air.2

Right.3

CHAIRPERSON MILLER:  Because4

that's what we look at.  And then does it fit5

within the character of the neighborhood and6

the zone plan?7

MS. TALLEY:  Yes.8

MR. MAY:  Yes.9

MS. TALLEY:  We believe so.  There10

are some other homes on that block that have11

two stories from the ground up.  There's about12

three or four homes in that block with two13

stories.  The remaining homes have one story.14

CHAIRPERSON MILLER:  Okay.  Any15

questions from the Board?16

VICE-CHAIRPERSON LOUD:  Good17

morning, Mr. May.18

MR. MAY:  Good morning.19

VICE-CHAIRPERSON LOUD:  And good20

morning to his daughter.  I'm sorry.  I didn't21

catch your name.22
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Just a really quick question, and1

it's not so much directly on the elements that2

you have to establish for the special3

exception.  But there was some testimony4

earlier and in the record there's an5

indication that the property was listed for6

sale.  I wanted to know if you could just7

elaborate a little bit on the status of that.8

MR. MAY:  Oh, we had -- we had9

taken the property off the market once I got10

notice that we were going to come down here11

and -- and -- and talk about it at the Board12

of Zoning.13

But I just was grabbing for straws14

because so much time was -- was -- was being15

-- was passing before I could get here.  And16

that's -- that probably was costing me every17

month.  So I need to do something with this.18

So, yes, I did -- I did put it on19

-- on the market.  But now it looks like we20

going to -- we going to be able to move21

forward.  So I took it off the market.22
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VICE-CHAIRPERSON LOUD:  So that1

ties into your last statement about being2

uncertain that you'd ever see this day and3

actually move the project forward?4

MR. MAY:  Move the -- move the5

project forward.6

VICE-CHAIRPERSON LOUD:  Do you7

live in the property?8

MR. MAY:  No, I do not.9

VICE-CHAIRPERSON LOUD:  Okay.10

This is investment property?11

MR. MAY:  It's -- yes, it's an12

investment property.  But I'm -- I intend to13

move in it.  That -- that -- those were my --14

those were my thoughts when I bought it.  It's15

just that the base -- the bedroom's right now16

in the basement.  And it's got a low ceiling.17

And so what this plan does is18

gives me two master bedrooms upstairs with19

private baths and -- and walk-in closets on20

this floor that I'm trying to put on here now.21

So it's going to be a real nice -- a real nice22
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property -- a real nice house.1

MS. TALLEY:  I would like to add2

that my father has been working on this3

project for two years.  And my college4

education I guess, he just thought about using5

me six -- seven months ago, and asked me to6

come on board.  He had asked my mother.  And7

he and she were working on it for a while.8

And then he asked me to come down here with9

her to meet Mr. Niro.10

And I guess I helped get us to11

this place.  I feel pretty good about that.12

A lot of writing, a lot of keeping him on13

track because he had lost faith -- faith and14

lost his focus.  And I just gave him the shot15

in the arm that he needed.16

VICE-CHAIRPERSON LOUD:  Thank you.17

Sort of filled in some of the blanks for me.18

I appreciate it.19

MR. MAY:  May I?20

VICE-CHAIRPERSON LOUD:  Yes, sir?21

MR. MAY:  Yes.  This is going to22
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be a nice house.1

CHAIRPERSON MILLER:  Let me say2

this, Ms. Hamm.  They're kind of like playing3

two roles -- the Mays.  They're advocates, and4

they're like arguing a case, but they're also5

testifying.6

So as a party, you can ask them7

questions, which is what we refer to as cross8

examination.  But it's only limited to9

whatever they just testified.  If you have a10

question about what they testified to, you can11

ask them.  Later you'll have your chance to12

make your case.13

MS. HAMM:  Well, I have no14

questions pertaining to what they've just15

mentioned.  It goes a little much beyond that.16

CHAIRPERSON MILLER:  Okay.  So17

we'll wait for your case to address your18

concerns.19

Okay.  Any other questions for the20

Applicants?  Any other points before we move21

to the Office of Planning?22
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(No audible response.)1

CHAIRPERSON MILLER:  Okay.  Why2

don't you shut your mics off.3

Good morning, Mr. Lawson.  And we4

have Mr. Lawson and someone else with you.5

MR. LAWSON:  That's why I'm here.6

Good morning, Madam Chair, and Members of the7

Board.8

For the record, my name is Joel9

Lawson.  I'm with the D.C. Office of Planning.10

And I have the pleasure of11

introducing to the Board our newest staff12

member.  Her name is Arlova Jackson.  She13

comes to us with a wealth of experience in14

matters like this.  So I think that you're15

going to get to know Arlova very well.16

And I'll turn it over to her for17

her actual report.  Thank you.18

CHAIRPERSON MILLER:  Good morning.19

Welcome.20

MS. JACKSON:  Good morning, Madam21

Chair, and Members of the Board.22
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My name is Arlova Jackson.  I'm1

with the D.C. Office of Planning.2

This is a special exception case3

under Section 223.  You have a copy of my4

staff report which addresses the standards for5

approval.6

I'll just briefly say that with7

regard to the first standard for light and8

air, this is a corner property with only two9

adjacent neighbors -- one to the north and one10

to the west.  The proposed construction is at11

least 20 feet from both homes, and results in12

an increase of height of no more than ten13

feet.  So we found that it should not unduly14

reflect light and air.15

For the second standard, the16

proposed construction has two windows on the17

west elevation, which is the closest to an18

adjacent neighbor.  Most of the window19

openings are on the east elevation which faces20

the street.  So it's been designed to have the21

least impact on privacy.22
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Lastly, in terms of visual1

intrusion on character and scale, this is the2

fourth home on the block.  There are 11 homes3

on the street frontage of Jay Street.  This4

would be the fourth that's two stories or5

greater.  The block currently has a mix of6

housing types, styles and heights.  And the7

majority of the lots have larger lot sizes and8

building footprints.  We found that a corner9

would be more appropriate location for10

introducing height because it has the least11

impact because it has the fewest adjacent12

neighbors.13

I will note that subsequent to my14

report, additional documents were entered that15

I did not review prior to filing it.  So my16

comments about the inconsistencies with the17

number of windows and the floor plans versus18

the elevations were addressed in your Exhibit19

20 when Mr. May submitted revised drawings.20

So those were corrected.  And I have since21

been able to review Ms. Hamm's comments as22
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well.1

So if you have any questions, I'll2

just end there.3

CHAIRPERSON MILLER:  Just to4

confirm -- could you turn your mic off?  The5

windows that you were just talking about --6

the revisions do address the concern that you7

raised on page three of your report.  So8

there's no issue about privacy with respect to9

windows anymore.  Correct?10

MS. JACKSON:  That's correct.11

CHAIRPERSON MILLER:  Okay.  And12

then my other question is about the utility13

lines that the neighbor was concerned about.14

And I just wanted to confirm, or have the15

Office of Planning confirm that that type of16

issue would be resolved at the permitting17

stage before DCRA.  Is that correct?18

MS. JACKSON:  That's correct.19

CHAIRPERSON MILLER:  It was an20

excellent report.21

Any other questions from Board22
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Members?1

VICE-CHAIRPERSON LOUD:  Just very2

briefly.  And good morning and welcome.3

In your report, you recommended4

additional relief under Section 401 for area5

and width.  I wanted to know if you just6

wanted to elaborate on that -- very briefly --7

since it's an addition to the Applicant's8

request for relief.9

MS. JACKSON:  I just wanted to10

make sure that it was as accurate as possible11

and it reflected the actual conditions of the12

property.  And since he was already asking for13

side yard and lot occupancy, just to recognize14

the other existing nonconforming15

characteristics of the lot.16

VICE-CHAIRPERSON LOUD:  And so the17

lot area requirement is 3,000 square feet, and18

the actual project is 2,306.  And the required19

width in this zone is 30 feet, and the20

Applicant has 20 feet.  Okay?  Thank you.21

ZC MEMBER TURNBULL:  Welcome, Ms.22
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Jackson.1

I just had a question.  I was2

looking at the -- it's a very narrow lot.  And3

when you look on the one plan on page five, it4

clearly shows the boundary of it.  But it's5

interesting that on the aerial view on page6

six -- and it looks like it's typical on 4th7

Street -- there's a rather large side section8

after the parkway.  You have the 4th Street,9

the parkway, the sidewalk, and then there's a10

rather large other set back.  Is that fairly11

normal in that area?12

MS. JACKSON:  It's public space.13

It looks to be consistent, at least in the14

surrounding blocks.  It's about 15 feet, I15

believe.16

ZC MEMBER TURNBULL:  So that's17

basically an accessory I guess pertaining more18

to the people further down on 4th Street.19

That's the furthest that they could put a20

porch or anything on.21

But this present order cannot22
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actually build on that, could not even put1

steps or anything out there.  They're right on2

that property line.3

MS. JACKSON:  Correct.  Unless4

they obviously obtain a public space permit.5

ZC MEMBER TURNBULL:  A public6

space permit.  All right.7

Okay.  Thank you.8

MS. JACKSON:  Sure.9

CHAIRPERSON MILLER:  I have one10

other question.11

In my discussions with the12

Applicant, we talked about whether this should13

be considered a third-story addition.  In your14

view, is it a third story?15

MS. JACKSON:  Yes.16

CHAIRPERSON MILLER:  And why is17

that?18

MS. JACKSON:  Because the lower19

level is greater than -- I want to say four20

feet -- from the established grade.  So it21

counts as a story.22
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CHAIRPERSON MILLER:  Thank you.1

ZC MEMBER TURNBULL:  Thank you.2

Thank you for clarifying that.  Because that's3

what the ZA had put on their report.  And you4

look at it and your first analysis just by5

looking at it, there's something wrong with6

that.  But I understand it's a technical7

interpretation of how high it is above the8

grade.9

Okay.  Thank you.10

CHAIRPERSON MILLER:  Any other11

questions from Board Members?12

(No audible response.)13

CHAIRPERSON MILLER:  Does the14

Applicant have a question for the Office of15

Planning?16

(No audible response.)17

CHAIRPERSON MILLER:  Ms. Hamm, do18

you have a question for the Office of19

Planning?20

(No audible response.)21

CHAIRPERSON MILLER:  Do you have a22
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copy of the Office of Planning's report?1

MS. HAMM:  The only thing I have2

--3

CHAIRPERSON MILLER:  You need to4

put your microphone on.5

MS. HAMM:  The only -- oh.  The6

only application that I have is pertaining to7

filing this case.8

CHAIRPERSON MILLER:  It wouldn't9

have been mailed to you.10

MS. HAMM:  This?11

CHAIRPERSON MILLER:  Right.  No.12

It wouldn't have been mailed to you.  But it13

is in the public file.14

Okay.  You heard what they had to15

testify to.  Do you have any questions for16

them that you want to ask?17

MS. HAMM:  Not thus far discussed.18

CHAIRPERSON MILLER:  No?  Okay.19

And we can get you a copy of the Office of20

Planning report.21

Okay.  Did you want to glance at22
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that now, or just get it later?1

MS. HAMM:  I would like to glance2

at it.  Yes.3

CHAIRPERSON MILLER:  Ms. Bailey,4

do we have a copy of the Office of Planning5

report?6

Ms. Hamm, I just want to clarify.7

Did you want us to wait any longer?  Do you8

plan on asking any questions on that?9

MS. HAMM:  Well, other than it --10

in looking at the -- the photos and it seems11

to be that there appears to be more of a12

distance between our property because their13

property line -- their home to our common14

fence is less than four feet over.15

CHAIRPERSON MILLER:  Now, let me16

just say this.  This is the time to ask Office17

of Planning a question about the report.  If18

you have like an observation, you can address19

that in your testimony when we get to you.20

MS. HAMM:  Okay.21

CHAIRPERSON MILLER:  Do you have22
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any question for them?1

MS. HAMM:  I'll -- I'll let it2

pass now.3

CHAIRPERSON MILLER:  I'm sorry.4

What?5

MS. HAMM:  Not at this time.  No.6

I guess because I'm not quite7

clear on what I'm looking at -- these photos.8

Because as I mentioned, this I9

have just received.  So to have time to really10

analyze what I'm looking at because the plans11

that Mr. May presented to me on August the12

13th of 2007 was just the level of the -- of13

the story up and not extending back or front.14

The concern, as I mentioned,15

because the property lines are so close, and16

the fact that in my living room and dining17

room, I have a clear view of -- of -- of the18

trees on 49th Street.19

CHAIRPERSON MILLER:  Let me just20

say this.  We might be almost ready for your21

case.  Because it sounds like you're ready to22
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roll into your case, as I understand.1

Okay.  I think we're finished with2

the Office of Planning.3

Anyone here from the ANC?4

(No audible response.)5

CHAIRPERSON MILLER:  And is there6

anybody here to testify in support of this7

application?8

(No audible response.)9

CHAIRPERSON MILLER:  Okay.  Then,10

Ms Hamm, you're here in opposition?11

MS. HAMM:  Yes.12

CHAIRPERSON MILLER:  So now it is13

your turn to make your remarks.14

MS. HAMM:  Okay.  Well, I -- the15

reason I mainly oppose the construction is16

that because so far the construction that have17

gone on from 2000 -- the latter -- about the18

middle of 2006, ceasing until about the first19

of 2007, dealing with the -- I have a lot of20

health issues -- and dealing with the -- the21

noise.22
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For a year, Mr. May didn't have1

power.  He was dealing with a generator.  But2

not only that, as I mentioned, the main3

problem is as I said when Mr. May presented --4

when he and his wife came to me to inquire how5

the neighborhood was about the crime in the6

area, and then he mentioned that he's thinking7

about buying the house and what his proposal8

was.9

And at that time, I had no10

problem, as I mentioned to him.  And also, his11

daughter -- when she came two months later to12

receive the application, I had no problem in13

what he proposed as long as it doesn't impact14

upon my property.15

Since then, it has impacted upon16

my property.  As I said, there's approximately17

four feet of space between our common fence.18

There's less than 14 feet from his house to19

mine.  The construction that have gone on in20

that home in previous years have impacted upon21

my property because all the debris and22
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whatever comes -- comes over to my side of the1

fence.2

As I said -- as I mentioned to Mr.3

May and his wife and daughter, generally the4

neighborhood as a whole mind their own5

business as long as it doesn't impact upon6

them.  And as I mentioned to him, and I7

mentioned to Mr. May's daughter, they could8

build ten stories for all I care, as long as9

it doesn't impose -- impact upon my property.10

I believe it will because the fact11

is this is on the corner of a main street.  To12

extend it out would impact upon however way he13

put it -- light, air, and scenery.  And so14

that's the main problem that I have.  As I15

said, just the impact in general on my16

property.17

If there was no impact whatsoever,18

and I had -- I had no opposition even dealing19

with this until I had the problem which20

doesn't have anything to do with this hearing21

of these are lines that Mr. May moved.  I've22



50

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

contacted utility company through -- since the1

end of 2006, I have repeatedly called the2

power company about relocating a line that Mr.3

Moore moved.  I have repeatedly called the4

cable company to re -- to remove a line that5

is less than two feet coming across in front6

of my porch.7

If you see those pictures, you8

have a clear view.  I have been there for 279

years.  Those lines were not there 25 -- for10

the past 25 years.11

So it's a combination of things.12

And as I said, it does impact on a13

neighborhood when you have piles and piles of14

trash accumulated in your yard for a year.15

When you have rats running in your house16

through your stove and under stove, it does17

impact not only on me, but if they're running18

everywhere else, it's impacting on the19

neighborhood.  When you have a rat getting in20

your house and destroying property, it may not21

necessarily impact upon my neighbors, but22
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it'll impact upon me.1

Right now, to this very --2

CHAIRPERSON MILLER:  Ms. Hamm?3

Ms. Hamm?4

MS. HAMM:  I've gone a little5

over.6

CHAIRPERSON MILLER:  No.  It's7

okay.  I don't want you to be under the8

impression that we can do something about9

that.10

MS. HAMM:  Yes.  I understand11

that.  But I'm saying -- I'm trying to get to12

the point of why I began to oppose what they13

-- what they're planning on.14

CHAIRPERSON MILLER:  I mean, but15

--16

MS. HAMM:  I mean, it's just17

something that, as I said, it started as I18

have no problem as long as it doesn't impact19

upon my property to why I now oppose it.20

Because it's going to impact upon my property.21

You only have four feet on the22
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side that faces my yard to do any1

construction.  And in the past, they worked on2

the fence and all the debris come over on my3

side of the yard.  So I mean for that reason.4

CHAIRPERSON MILLER:  Okay.  Right.5

Okay.6

And I just want to give you some7

direct feedback on that.8

You might want to turn your mic9

down, just because they don't work well when10

they're both on.11

It's not that you won't have12

adverse impacts from the construction.  That13

often goes with the territory.  It can go with14

the territory more in some cases than other15

cases.16

What I tried to say before was17

that that's not anything we can control.  What18

we're controlling is the end product, whether19

when this additional story is built, that's20

going to have an adverse impact on your21

privacy, or your light and air.22
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We do have Office of Planning on1

the record though saying that they will not be2

able to get a permit to build the addition if3

we approve this if the power lines aren't4

taken care of.  That will be taken care of in5

the permitting process.  It sounds like you've6

had a lot of frustration getting that taken7

care of.  So that's my understanding of that.8

Okay.  There are questions from9

Board Members?10

ZC MEMBER TURNBULL:  It seems to11

me that a lot of your concerns are related to12

past construction issues primarily, that you13

feel that your neighbor has not been as in14

earnest in keeping up with the construction15

and protecting your property primarily, which16

again is nothing that we can do per se.  That17

is a problem that you'd have to call other18

agencies within the city to deal with.19

MS. HAMM:  Yes.  I have been doing20

that.21

ZC MEMBER TURNBULL:  Okay.22
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CHAIRPERSON MILLER:  Okay.  Yes,1

that's unfortunate.  And we do hear that2

people come before us and they're not getting3

good responses from other agencies.  And I4

don't know what to say except advice is maybe5

your ANC commissioner can help you.  Maybe6

your Council Member can help you.7

But I am hearing Office of8

Planning saying that if they're going to get9

this permit, that will take care of your power10

lines.  So DCRA, you just have to keep trying,11

I guess.12

MS. HAMM:  I guess the problems is13

-- it's just that the problem with the14

construction, as I said, has been ongoing15

since the end of 2006.  How much longer do I16

have to deal with inconvenience or my peace17

because of what they're proposal is is what18

I'm concerned about now.  I mean, two years?19

I mean, is it going to be three, four, five20

years?  How much longer?  I mean, I guess what21

I'm asking is how long is this going to take22
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that I have to deal with the inconvenience or1

-- or whatever.2

As I said, I know construction.  I3

know there's disruption.  I'm well aware of4

that.  I've dealt with it before.  But I mean,5

the ongoing issues.6

CHAIRPERSON MILLER:  Okay.  We're7

not experts in the construction process8

either.  We do have some individuals in this9

audience who are familiar with DCRA.  Maybe10

they can help you.11

But we have authority to do12

zoning.  And that's as far as we can go.13

MS. HAMM:  I understand.14

CHAIRPERSON MILLER:  Okay.  All15

right.16

Does the Applicant have any17

questions for Mr. Hamm?18

(No audible response.)19

CHAIRPERSON MILLER:  You'll get a20

chance for closing remarks because you have21

the last word.22
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Okay.  Thank you very much.1

If there are no further questions2

by the Board -- yes.  Now we can have closing3

remarks.4

MR. MAY:  Closing remarks.5

I absolutely had no idea that Ms.6

Hamm felt the way she felt, and the reason7

why.  And -- and I just want to say to Ms.8

Hamm I'm sorry that things went down that9

irritated her.  But I was trying to keep a10

rapport with her and Ms. Hendricks all the way11

down -- along the line.  And I think that if12

she had any objections, it seems like she13

could have at least said it to me.  I'm just14

reading it, because I didn't know.  This is a15

surprise to me.16

Ms. Jackson told me over the phone17

that there was some objections to the phone --18

to the lines.  And so I went outside and19

looked.  And I agree.  Those -- why Pepco and20

the -- and the cable company took and put21

those lines across her yard like that, I -- I22
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don't know.  But I -- I didn't do it -- you1

know.  I don't have control of Pepco.2

They brought them big old trucks.3

They brought about three or four big old4

trucks out there.  And when they were hooking5

my power up -- because I haven't had power6

most of the time since I've been there.  I've7

been using generators.  And when they hooked8

it up, looked like to me they could have9

hooked it up better than what they did.  But10

they drug it right across her -- her property.11

I would complain too if I were her.12

That's all -- and so, that's all I13

have to say.14

CHAIRPERSON MILLER:  So things15

will get better if you get this approval in16

the next construction stage.17

Okay.  Anything else?18

(No audible response.)19

CHAIRPERSON MILLER:  Okay.  I20

think the Board is ready to deliberate on this21

application.  And I think we should do it22
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under a motion.1

I would move to approve2

Application No. 17765 of Alfred R. and Melba3

May, amended as follows:  pursuant to 11 DCMR,4

Section 3104.1, for a special exception to5

allow a third-story addition to an existing6

one-family dwelling under Section 223, not7

meeting the lot occupancy, Section 403, and8

side yard, Section 405, and lot area, Section9

401 requirements at premises 4850 Jay Street,10

NE.11

And do I have a second?12

VICE-CHAIRPERSON LOUD:  Second,13

Madam Chair.14

CHAIRPERSON MILLER:  And would15

someone like to start off in addressing this16

motion?17

VICE-CHAIRPERSON LOUD:  Thank you,18

Madam Chair.  I'll take a stab at it.19

This is an application for a20

third-floor addition to a single-family21

dwelling in the R-2 District.  And it does not22
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meet the lot occupancy requirements of Section1

403, which is 40 percent lot occupancy2

allowed.  This is 47 percent.  It doesn't meet3

the side yard requirements of Section 405.4

Eight feet is required in the side yard.  This5

Applicant's project has 3 feet, 8 inches.  It6

also doesn't meet -- as was noted by the7

Office of Planning report -- Section 401, lot8

area requirements.  Three thousand square feet9

is the requirement.  This project has 2,30610

feet.  Nor does it meet the lot width11

requirement which is 30 feet.  And this12

project has 20 feet.13

As a result, the Applicant seeks14

relief under 223 for a special exception.  The15

standard under 223 is that the light and air16

available to neighboring properties not be17

unduly affected by the project.  In this case,18

we've had testimony to the effect -- and I'm19

going to come back to the third-story issue20

that we talked about.  Let me just walk21

through the rule right quick.  The light and22
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air is not duly affected.  In this case, we1

have testimony from the Office of Planning2

that it's a corner property, at least 20 feet3

from the closest neighbor to the west, which4

is Ms. Hamm, as well as the closest neighbor5

to the north, I believe, which is Ms.6

Hendricks, who under Exhibit 8 submitted a7

support letter.8

And so the conclusion of the9

Office of Planning is that light and air would10

not be unduly affected.  And we heard11

testimony from Ms. Hamm regarding impacts to12

light and air.  But the overarching concern at13

least that this Commissioner heard from Ms.14

Hamm was about construction nuisance, the15

noise from the generator, the rats going back16

and forth across the property, utility lines,17

et cetera.  And the light and air seemed to be18

a much less concern for her.19

The second element is that the20

privacy of use and enjoyment of neighboring21

properties is not unduly compromised.  Again,22
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there was testimony from the Office of1

Planning that most of the windows on the2

addition will face east.  There will be two3

windows on the west side, but it seemed to4

have the project design to minimize the5

potential for intrusion of privacy to Ms.6

Hamm.  And of course, there's no objection7

from the neighbor to the north.8

The third element of 223 is that9

the addition when viewed from the street,10

alley or public way not substantially visually11

intrude upon the character, scale or pattern12

of the existing neighborhood.  And in this13

case, we have testimony from Office of14

Planning that four of the 11 properties on15

this square already have two stories, which16

I'm interpreting as meaning what we're calling17

three stories now that we've clarified the18

whole issue of the basement and the grade of19

the basement.  So it does not appear again20

that the project will be in violation of that21

element of the rule.22
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With respect to it being a third-1

story addition as opposed to a second-story2

addition, which is what was advertised, we3

heard testimony from the Office of Planning4

that it's actually three stories because the5

basement is four feet above grade, and so it6

qualifies as a floor.  And so when you take7

that into consideration with the property, the8

addition is legally a third floor.  And if you9

look at the picture and if you look at the10

plans, you could understand the confusion11

because it does appear as though you're adding12

a second floor.  But just under our rules,13

that would qualify as a third floor.  And I14

don't think there's any prejudice to anyone15

involved, because the party most familiar with16

this and most impacted by it is here and lives17

directly next door and can see visually18

whether it's a two-story or a three-story19

addition.20

In light of the standard and in21

light of the testimony from the Office of22
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Planning, the Applicant themselves, even1

considering the testimony from Ms. Hamm, I'm2

of the opinion that I'll be supporting this3

application because I think it meets the test4

for Section 223.5

CHAIRPERSON MILLER:  Thank you.6

That was really thorough.7

I want to make sure that I8

included lot width when I added 401 to the9

motion.  I think I might have just said lot10

area.  And I mean lot area and lot width.11

So would you second that amendment12

to my motion?13

VICE-CHAIRPERSON LOUD:  Second.14

CHAIRPERSON MILLER:  Okay.  Just15

so we're clear then.16

Are there other comments on the17

motion?18

(No audible response.)19

CHAIRPERSON MILLER:  Okay.  I20

would say that Mr. Loud covered the analysis21

very thoroughly.  I don't have much to add.22
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I understand Ms. Hamm's1

frustration with the construction issues such2

as the trash and the noise and the rats and3

the power lines and things like that.  But I4

guess if we said a few times during this5

hearing that that's not within our6

jurisdiction, that we look at only the zoning7

issues.  And I think the zoning issues with8

respect to 223, the Applicant has met the9

standards.  So --10

VICE-CHAIRPERSON LOUD:  Can I add11

just one thing?  And this goes beyond the12

zoning issues.  So it's gratuitous.13

But Mr. May's daughter did appear14

before us today and mentioned that she sort of15

just got involved in the matter after it had16

been proceeding for some time.  And I'm17

hopeful that with your involvement now and the18

concerns having been brought to everyone's19

attention about the rats in particular and the20

utility lines, it may be a new opening for21

communications present, and that all parties22
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involved can work together moving forward on1

some of those non-BZA issues, but particularly2

the issue around rats.3

It just seems that it's a great4

opportunity since you are now being involved5

in the case to have the communication channels6

open moving forward.7

CHAIRPERSON MILLER:  Okay.  Any8

other comments before we vote?9

ZC MEMBER TURNBULL:  I would just10

like to comment.  It sounds like Mr. May was11

not totally aware of all of the issues12

previously.  But from his comments, it sounds13

like he's going to make a very good faith14

effort to keep all of the previous issues15

under control and with regards to the new16

construction.  And I think with that in mind,17

then it is an effort.  I mean, you've got to18

make sure that dirt doesn't go over or any19

debris from the construction.  But it sounds20

like he's going to do his best to ensure that21

that doesn't happen.22
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MS. TALLEY:  Can I add a1

statement?2

CHAIRPERSON MILLER:  After we3

vote.  Because actually we're supposed to be4

in deliberation.  And so I think we need to5

vote.  And then I'll open this up again for a6

little bit more give and take, if we want.7

Any other comments on the8

application and the motion that's before us?9

(No audible response.)10

CHAIRPERSON MILLER:  Okay.  All11

those in favor, say aye.12

ALL:  Aye.13

CHAIRPERSON MILLER:  All those14

opposed?15

(No audible response.)16

CHAIRPERSON MILLER:  All those17

abstaining?18

(No audible response.)19

CHAIRPERSON MILLER:  Would you20

call the vote, please?21

MS. BAILEY:  Madam Chair, the vote22
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is recorded as 4-0-1 to grant the application.1

Ms. Miller made the motion; Mr. Loud seconded.2

Mr. Dettman, Mr. Turnbull support the motion;3

Ms. Walker is not present at this time.  And4

the vote is granted as amended.5

CHAIRPERSON MILLER:  Thank you.6

Okay.  And was there a question?7

MS. TALLEY:  I just wanted to8

state for the record that I've spoken to Ms.9

Hamm on two occasions, and she would just say10

that she wouldn't support or oppose this11

proposal.12

And I'd like to just publicly say13

to her that I would like to open14

communications with her, and feel free to talk15

to me any time and can contact me at any time.16

And I do plan on talking to you again in the17

future.18

CHAIRPERSON MILLER:  Okay.  Thank19

you very much.  Good luck to you all.20

And there will be a written21

decision coming out of the office.  I can't22



68

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

tell you exactly when, but reflecting the1

deliberation.2

MS. TALLEY:  Thanks to all of you3

all.4

CHAIRPERSON MILLER:  Okay.  Thank5

you.6

I believe we're ready for the next7

case, Ms. Bailey.8

MS. BAILEY:  Application No. 177639

of District-Properties.com LLC, pursuant to 1110

DCMR 3103.2, for a variance from the lot area11

requirements under Section 401, a variance12

from the rear yard requirements under Section13

404.  This is to construct a new one-family14

detached dwelling in the R-2 District at15

premises 4602 Lee Street, NE, Square 5155,16

Lots 877 and 878.17

CHAIRPERSON MILLER:  Good morning.18

Would you identify yourself for the record,19

please?20

MR. SIKDER:  My name is Mohammed21

Sikder.  And I'm the owner of the subject22
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property.1

CHAIRPERSON MILLER:  Okay.  This2

involves two lots and you're intending to3

consolidate them?  Is that correct?4

MR. SIKDER:  That's correct.5

CHAIRPERSON MILLER:  And you're6

seeking relief from 401 because the lot area7

is nonconforming in width?8

MR. SIKDER:  That's correct.9

That's correct.10

CHAIRPERSON MILLER:  You're not11

making any change to them?  Okay.12

With respect to the rear yard,13

perhaps you could address that one a little14

bit more because you can change the rear yard.15

MR. SIKDER:  Right.  Just the16

shape even -- even after combining these two17

lots, the shape is still -- is not -- is not18

so rectangular or some other format.  And we19

cannot change it.  So average, we have about20

17 -- I think 17 to 20 feet in between, so we21

roughly estimated that we have 18 feet.  The22
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rear yard -- the depth of the rear yard, so1

we're seeking to -- of that requirement.  Oh,2

actually, the requirement is 25 feet.3

CHAIRPERSON MILLER:  I think it's4

--5

MR. SIKDER:  Yes, you're right.6

It should be 20 feet.  So we're seeking work7

to fit.8

CHAIRPERSON MILLER:  So that's two9

feet?10

MR. SIKDER:  That's right.11

CHAIRPERSON MILLER:  I guess what12

I'm saying is you have a lot and an area in13

width.  They're set.  You can't make them14

bigger.  That's your lot.15

The rear yard is affected by how16

far forward you place the house on that lot.17

So, can you tell me how the18

uniqueness of the shape of the property or19

something creates this difficulty for your20

placement of the house with respect to the21

rear versus the front?22
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MR. SIKDER:  Yes.  That's -- we1

are setting the house five feet from the front2

-- from the front yard.  So if we move -- I3

mean, two feet further, it will not actually4

flow with the other houses.  It'll be too5

close to the street.  I mean --6

CHAIRPERSON MILLER:  How close to7

the street are the neighboring houses?8

MR. SIKDER:  I mean, they're --9

most of them -- most of them are over ten feet10

-- at least ten feet.11

CHAIRPERSON MILLER:  So you're12

saying it'll look out of character?13

MR. SIKDER:  That's right.  It'll14

look out of character.15

CHAIRPERSON MILLER:  Okay.16

Anything else?17

MR. SIKDER:  I -- I'd say it18

cannot -- I mean, if we -- the way we're19

building it -- I mean, it cannot -- I mean,20

the way it is, we cannot shorten the -- the21

length of the house.  That would also -- will22
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not make as -- I mean, as good as this -- I1

mean -- I mean, we are -- we are designing.2

So that way I'd say it would be better if we3

set back five feet from the front yard.4

CHAIRPERSON MILLER:  If you5

shorten the length of the house, what happens?6

Does it affect the livability of the house or7

something?8

MR. SIKDER:  Yes.9

CHAIRPERSON MILLER:  How?10

MR. SIKDER:  Let me see the11

drawing.12

You can see that the total13

footprint is on the 793 square feet.  And the14

length of the house is only -- let me see --15

only -- one side of the house -- one side of16

the house, we're making 31 feet.  The other17

side is only -- I think it's about -- about --18

I think about 18 feet.19

So by making this stairs and other20

characters, I mean, we cannot really reduce21

the length of the house.  That would be my22
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opinion.1

CHAIRPERSON MILLER:  How did you2

measure the rear yard to get to the 18 feet3

number?  Is it the same all the way across?4

Or is it different?5

MR. SIKDER:  If you look at the6

D.C. plat, on the far left, it is about more7

than 20 feet.  But if you come over to the8

right side, it will be maybe about -- I think9

it says 18 feet.  So that's how we made it10

outward about 18 feet.11

CHAIRPERSON MILLER:  Can you say12

that again -- what number you used?13

MR. SIKDER:  If you look at this14

D.C. plat, so if we look at the backside,15

left-hand side corner, from there to that16

house -- house line, it would be about more17

than 20 feet.  But on the right-hand side from18

the right-hand side corner to the house line19

would be about -- I think about 17 feet -- a20

little bit more than 17 feet.  So average will21

be calculated a little bit over 18 feet.22
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CHAIRPERSON MILLER:  Okay.  So1

your number's then an estimate.  Is that2

right?3

MR. SIKDER:  That's right.4

CHAIRPERSON MILLER:  Okay.5

MR. MOY:  Just a quick question6

about what appears to be a fence from the7

neighbor on 46th Street.  Is there a fence8

that goes on to your property that's going to9

need to be removed?  I think it looks like10

there's a church along 46th Street that has a11

chain link fence around its property.12

MR. SIKDER:  That's I believe so,13

yes.  They might have to remove.14

MR. MOY:  So there is a fence15

that's going to need to be removed?16

MR. SIKDER:  That's right.17

MR. MOY:  Have you touched base18

with that neighbor?  Have you discussed that19

with the neighbor?20

MR. SIKDER:  I sent a letter, and21

I didn't hear anything from them.22
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MR. MOY:  Is that letter in the1

record?2

MR. SIKDER:  I think so.  I sent3

three letters, so I think one of those should4

be --5

MR. MOY:  I see where you have two6

letters in the record, but one's to Anita7

Willis and one's to Pamela Bryant, both8

residing on Lee Street.  I don't see a letter9

to anyone that's on 46th Street.10

MR. SIKDER:  Yes.  I went there11

myself.  I mean, but I didn't send any letter.12

But I couldn't talk to anybody.  So -- yes, I13

didn't have -- I didn't have any direct14

contact of those.  No.15

MR. MOY:  Okay.  But there's a16

fence that will need to be --17

MR. SIKDER:  Yes.18

MR. MOY:  -- removed?  Okay.19

MR. SIKDER:  Yes.20

CHAIRPERSON MILLER:  Any other21

Board questions?22
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(No audible response.)1

CHAIRPERSON MILLER:  Mr. Sikder,2

is there anything else you want to say?  I3

know we've read all your papers in the file.4

MR. SIKDER:  Not really.  If you5

have any questions, I mean, that would be6

maybe better.  I can answer -- to the whole7

thing.8

CHAIRPERSON MILLER:  Right.9

That's kind of where I was coming from to10

begin with.11

MR. SIKDER:  Okay.12

CHAIRPERSON MILLER:  Because the13

401 was fairly obvious.14

MR. SIKDER:  Yes.15

CHAIRPERSON MILLER:  And that's16

why I was focusing on the other one.17

All right.  Why don't we turn to18

Office of Planning then?19

MR. JESICK:  Thank you, Madam20

Chair, Members of the Board.  My name is Matt21

Jesick.22
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The Applicant is proposing to1

build a single-family detached house on a2

vacant lot, and in order to do so requires3

two variances -- one for lot area and one for4

rear yard.  And as with any variance5

application, the Office of Planning analyzed6

the case using the three-part variance test.7

The first part of that test asks8

if the property is unique in some way or does9

it exhibit any other extraordinary conditions.10

In this case, the subject lot is unique in its11

shape and its depth.  As you can see, the12

shape is trapezoidal in nature.  And as you13

can also note on the vicinity map on page14

three of the Office of Planning report, the15

depth of the lot is roughly half of the other16

lots on the same square.17

It is interesting to note that the18

lot was at one point much deeper.  We can19

follow the lot back at least to 1916 where the20

Sanborn map shows that it extended further to21

the south.  That was before Lee Street was22
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connected to 46th Street.  At some point, Lee1

Street was put through and half of the lot2

approximately was taken for right of way.  So3

the lot certainly exhibits some unique4

characteristics.5

The second part of the variance6

test asks do those unique circumstances impose7

a practical difficulty on the applicant.  And8

again, I think we can say yes that the9

existing lot area does impose a difficulty in10

that if relief is not granted, the lot would11

be unbuildable.12

Also, in terms of the rear yard,13

the odd shape of the lot requires an averaging14

of the rear-yard depth.  So that imposes a15

difficulty as well as the short depth of the16

lot also imposes a difficulty in that it17

limits the placement of the house on the18

property.19

Regarding the depth of the rear20

yard, the Office of Planning did ask the21

Applicant if it was possible to shrink the22
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footprint of the house.  The Applicant1

indicated that in order to keep the interior2

rooms a usable size, the existing footprint3

was necessary.4

OP also asked the Applicant if it5

was possible to move the house forward on the6

lot.  And the Applicant indicated as was7

testified to today that for visual preference8

reasons, they felt that the proposed location9

was best.  The Office of Planning feels that10

the visual impact would be negligible either11

way, that there wouldn't be a big difference.12

Now the third part of the variance13

test asks can relief be granted without14

impacting the public good or without impairing15

the intent of the zoning regulations.  And I16

think we can answer yes on both counts.  The17

relief can be granted without impairing the18

public good.  There will be very little if any19

impact by decreasing the rear yard by two20

feet.  It will probably not even be21

noticeable.22
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Really for the lot area, we feel1

that it would actually benefit the public to2

develop this vacant lot.  It would be a3

benefit to the neighborhood.  And whether the4

application would impair the intent of the5

zoning regulations, we also feel that the6

regulations were intended to create a certain7

development pattern in certain neighborhoods,8

and this house is in keeping with that9

development pattern.  The neighborhood is a10

mix of detached and semi-detached units, and11

this will be consistent with that.12

So we don't have any objections to13

the application.  And we feel that Applicant14

has met the three-part variance test.15

And I'd be happy to answer any16

questions.  Thank you.17

ZC MEMBER TURNBULL:  Mr. Jesick,18

just to clarify regarding the front-yard19

aspect, unlike the other case which we had20

heard just previously, this property line goes21

right to the sidewalk.  There is no other22
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additional public space beyond the sidewalk.1

MR. JESICK:  I believe that's2

correct.  The right-of-way for Lee Street is3

not that wide.  So you have the roadbed4

itself, and then the sidewalk immediately5

adjacent to that and then the property line.6

ZC MEMBER TURNBULL:  So the7

placement of the structures is primarily8

preference as far as visual, or there is no9

requirement or any other --10

MR. JESICK:  That's correct.11

There is no additional set back or --12

ZC MEMBER TURNBULL:  Requirement.13

MR. JESICK:  -- building14

restriction line.15

ZC MEMBER TURNBULL:  Okay.  Thank16

you.17

CHAIRPERSON MILLER:  With respect18

to the rear yard variance, we're looking at19

either placing this house more forward in the20

front yard and having a bigger rear yard --21

moving it back or whatever -- I see what's22
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happening in the front.1

In the back of the house right2

now, there aren't any houses.  Are you aware3

whether there could be houses there in the4

future?  I mean, it sounds like this is a5

small amount of area.  But if we were talking6

about smaller or bigger rear yard, it seems7

like the impact on the house that might be8

behind perhaps.9

MR. JESICK:  You were correct. 10

Currently the lots to the rear are11

vacant.  We felt that the impact to any12

potential future houses -- and there could13

certainly be houses on those properties in the14

future -- would be negligible.  The lots are15

to the northwest, and that's where the deepest16

part of the rear yard is.17

Again referring to the District of18

Columbia Office of the Surveyor plat that the19

Applicant has amended, you can note that the20

rear yard in that location is almost the21

required 20 feet.  On the eastern side of the22
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rear of the lot is the 15-foot alley, and1

there would obviously be no impact to2

properties on that side.  So we felt that if3

there was any impact, it would be negligible4

or almost none.5

CHAIRPERSON MILLER:  How about the6

point that the Applicant made that the other7

houses are set back further in the front --8

that they're set back by about ten feet?9

Would you agree with that?10

MR. JESICK:  I'm not sure of the11

exact dimension.  Again, I'll refer to the12

vicinity map on page three of the Office of13

Planning report, which is produced from our14

District GIS system.  And GIS is never 10015

percent accurate or could completely be relied16

upon, but it seems to indicate that some of17

the houses are indeed set back from their18

front property line.  So I see what the19

Applicant is saying about the Lee Street20

frontage.21

But the right-of-way for Lee22
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Street is very interesting in that it narrows1

down as you get closer to 46th Street, and the2

house to the west of the proposed development3

would actually be further south toward Lee4

Street.  So on one side you have a setback,5

and the other side the house is actually6

closer or further to the south.  So we felt7

that it didn't really make a visual difference8

one way or the other.9

CHAIRPERSON MILLER:  Any other10

questions?11

(No audible response.)12

CHAIRPERSON MILLER:  How about as13

far as measuring the rear yard?  I think where14

it's a varying depth in the back, did Office15

of Planning just accept the Applicant's16

number?  Or how did you do that?17

MR. JESICK:  We did measure the18

rear yard.19

On the Surveyor's plat, it's20

marked as 19 feet, 11 inches, basically 2021

feet at the western corner of the house.  And22
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when you measure the eastern corner of that1

biggest section of the house, the measurement2

is about 16 feet.  So that averages out to 183

feet.4

CHAIRPERSON MILLER:  Okay.  Any5

other questions?6

(No audible response.)7

CHAIRPERSON MILLER:  Does the8

Applicant have any questions for the Office of9

Planning?10

MR. SIKDER:  No, thanks.11

CHAIRPERSON MILLER:  Is anybody12

here from the ANC?13

Did you speak with the ANC?14

MR. SIKDER:  Yes.  I sent a letter15

earlier that -- that there is no telephone16

number I could find for ANC, SMD7C02, of Jeri17

Everett.  So I called the other main number.18

And one appeared to be her secretary.  And she19

said that somebody's going to contact me.  And20

I never got a call from them.  Still I called21

them two times, but still I couldn't -- they22
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haven't -- contact any of them.1

CHAIRPERSON MILLER:  Okay.  Is2

anybody here who wishes to testify in support3

of this application?4

(No audible response.)5

CHAIRPERSON MILLER:  Anybody here6

who wishes to testify in opposition of this7

application?8

(No audible response.)9

CHAIRPERSON MILLER:  Okay.  Any10

final questions?  Mr. Turnbull?11

ZC MEMBER TURNBULL:  Madam Chair,12

just one question.13

On your landscape plan, you're14

showing two types of fences.  You're showing15

a stockade fence going around most of the rear16

of the yard and the sides, but you have a17

metal fence.  Is that a chain link fence?18

MR. SIKDER:  No.  This is not a19

chain link fence.  It is -- since it the20

public -- the public area, so we are putting21

42-inch metal fence.  It's like -- like22
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through the baluster with two horizontal bars1

on the top of them.2

ZC MEMBER TURNBULL:  Sort of like3

a wrought iron fence?4

MR. SIKDER:  Yes.  Wrought iron5

fence.  That's right.6

ZC MEMBER TURNBULL:  The stockade7

fence -- how high is that going to be?  Six8

feet high?9

MR. SIKDER:  That's correct.  Six10

feet height.11

ZC MEMBER TURNBULL:  And then12

what's on the alley side by the alley?  You've13

got a 15-foot garage door, although you really14

don't -- is that a swinging door?15

MR. SIKDER:  No.  That's -- we16

proposed for like -- it's going up.  I mean,17

going up.18

ZC MEMBER TURNBULL:  It's a19

rolling door?20

MR. SIKDER:  Rolling door.21

ZC MEMBER TURNBULL:  But --22
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MR. SIKDER:  Just to secure the1

property.2

What we found that most people3

there feel some sense of security.  So by4

having this stockade fence and having this5

garage --6

ZC MEMBER TURNBULL:  So you really7

don't have a garage?8

MR. SIKDER:  No.  We do not have a9

garage.10

ZC MEMBER TURNBULL:  It's just a11

parking pad -- a space back there.  But you're12

going to have something up on two columns with13

a big garage enclosure?14

MR. SIKDER:  This will be about --15

I think about eight feet height.  And the door16

slides like this -- the same way as like a --17

so it does not go totally vertically.  But18

after eight feet, it goes this way.19

ZC MEMBER TURNBULL:  That doesn't20

sound quite like the exterior application you21

would want.  I mean, you're going to have to22
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add another column.  You're going to have1

other things to support this.2

MR. SIKDER:  No, that's -- yes,3

we'll -- we'll -- we'll -- we'll clear it such4

a way -- I mean, your -- your -- your question5

is how we'll maneuver the car?  6

ZC MEMBER TURNBULL:  Well, I'm7

just concerned what it's going to look like.8

MR. SIKDER:  Well, still this has9

to go to the DCRA.  I mean, I'm pretty sure10

they're -- I mean, unless some other issue.11

ZC MEMBER TURNBULL:  Is the12

stockade fence going to be painted?13

MR. SIKDER:  No.  The stockade14

fence is not -- I mean, it's already PT --15

pressure-treated.  So it is not required any16

painting.17

ZC MEMBER TURNBULL:  Okay.  Okay.18

Thank you.19

CHAIRPERSON MILLER:  I just wasn't20

sure.  Did you raise any issues that are21

related to the relief that we're considering?22
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ZC MEMBER TURNBULL:  No.  Not1

necessarily.  I was just concerned about the2

appearance or the impact on the adjoining3

neighbors -- what this was going to look like.4

And I was just concerned about anything that5

might be of such a nature that would impact6

anyone, that they would be a detriment to the7

neighborhood.8

I was concerned when I saw a metal9

fence, I didn't know if that was going to be10

chain link.  Now that's it wrought iron or11

something similar to that, I feel better that12

it's at least more presentable to the13

neighborhood.14

CHAIRPERSON MILLER:  Anything15

though that you see that we're approving in16

the plans?  No?  I wasn't sure.  You were17

asking about the garage.18

ZC MEMBER TURNBULL:  I'm just not19

sure how that garage door works.  I mean, it's20

not a garage.  How it was going to work?  It's21

a difficulty that he's got to work out and22
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make it work.  But it just seems like it's1

going to be difficult to do.2

CHAIRPERSON MILLER:  Okay.  Any3

other questions?4

(No audible response.)5

CHAIRPERSON MILLER:  Any closing6

remarks?7

MR. SIKDER:  No.  That's fine.8

Thanks.9

VICE-CHAIRPERSON LOUD:  Madam10

Chair, Members of the Board, I'd like to move11

approval of Application No. 17763 of District-12

Properties.com LLC for variance relief under13

Section 3103.2 from the lot area requirements14

of Section 401, ad well as the rear yard15

requirements of Section 404.16

Is there a second?17

CHAIRPERSON MILLER:  Second.18

VICE-CHAIRPERSON LOUD:  This is an19

application for variance relief on a vacant20

lot to build a three-story, three-bedroom,21

three-bath detached one-family dwelling.  The22
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standard that must be met for variance, which1

is well known to the Board, is that there2

needs to be a unique or exceptional situation3

that proximately causes a practical difficulty4

and to which there's not substantial detriment5

to the public good from the project and no6

substantial impairment of the intent of the7

zone plan or the regs of the zone map.8

In this particular case, we have a9

very irregularly shaped lot.  In fact, the10

testimony was that it's a trapezoidal-shaped11

lot from both the Applicant and from the12

Office of Planning.  The Office of Planning13

also testified that the lot is about half as14

deep as the other lots on that particular15

square.  And so it is a uniquely shaped lot.16

As a result of the shape of the17

lot, there are practical difficulties in terms18

of the both the rear yard and the lot area for19

development of the lot.  Office of Planning20

testified that the lot is unbuildable in terms21

of lot area without the variance relief22
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requested because of its size.  And the Office1

of Planning also testified that in terms of2

the rear yard that there's a practical3

difficulty because the Applicant cannot bring4

the house forward without making the house out5

of alignment with other houses on the block,6

which are setback about ten feet.  I think the7

Applicant testified to that as well.  And so,8

he can't bring the project forward in order to9

get the additional feet that he needs in the10

rear.  And as a result, he's sort of stuck11

with the limited site that he has and cannot12

meet the 20-foot rear yard setback required13

under Section 404.14

In terms of there being any15

substantial detriment to the public good, the16

testimony of the Office of Planning is that17

this will actually benefit the neighborhood.18

It's currently a vacant lot.  It would remain19

unbuildable if he were not able to get the20

variance relief that he seeks, and that21

there's no substantial impairment of the zone22
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plan because the project that he's trying to1

do is in keeping with the development plan for2

this area, which has a mix of houses of this3

type in the R-2.4

Let me just check my notes for one5

second.  Colleagues, feel free to join in.6

CHAIRPERSON MILLER:  I just want7

to echo you to a certain extent.8

With respect to the lot area9

variance, it's a vacant lot and he can't10

change that at all.  There's nothing he can11

do.  It was made not conforming with the12

enactment of the zoning regulations.  So that13

to me was a pretty easy one.14

And then the rear yard, we did15

have this discussion about could it be moved16

forward, and then you could get a compliant17

rear yard.  And that was not impossible to do.18

He could do that.  But we talked about the19

impact of doing that would mean I think20

cramping the front yard which had two negative21

impacts.  One is on the visual impact, though22



95

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Office of Planning said that was negligible.1

All the other houses though were well set back2

further.  And he couldn't make the house3

smaller really without affecting the4

liveability of the house.  So it's not that it5

wasn't possible.6

And when we're looking at area7

variances, we're not looking at8

impossibilities.  We're looking at9

difficulties.  And then we weigh that10

difficulty with any adverse impacts.  And it11

seemed that it was a positive impact in12

balancing to actually move the house backwards13

and have a bigger front yard as opposed to a14

smaller one.15

Those are the only things that I16

would add to this.17

Anything else?18

(No audible response.)19

CHAIRPERSON MILLER:  Okay.  Did20

you want to add anything else after you21

looked?  No?22
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VICE-CHAIRPERSON LOUD:  No.1

CHAIRPERSON MILLER:  Okay.  I2

don't want to repeat what you said.  You3

covered everything else.4

Okay.  If there aren't any other5

comments, all those in favor of the motion6

that's been seconded, say aye.7

ALL:  Aye.8

CHAIRPERSON MILLER:  All those9

opposed?10

(No audible response.)11

CHAIRPERSON MILLER:  All those12

abstaining?13

(No audible response.)14

CHAIRPERSON MILLER:  Would you15

call the vote please, Ms. Bailey?16

MS. BAILEY:  Madam Chair, the vote17

is recorded as 4-0-1 to grant the application.18

Mr. Loud made the motion; Ms. Miller seconded.19

Mr. Turnbull and Mr. Dettman support the20

motion.  Ms. Walker is not present at this21

time.22
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CHAIRPERSON MILLER:  Okay.  And1

this can be a summary order as there's no2

party in opposition in this case.3

MS. BAILEY:  Thank you.4

CHAIRPERSON MILLER:  Thank you.5

We have one more case on the6

agenda for this morning.  I think the Board7

would like to take about a five-minute or so8

break before then -- five or ten minutes.  And9

so can all the people who have been waiting.10

But I just want to make sure11

everybody is here because I'm not seeing all12

the attorneys I expect.  Mr. Brown's not here.13

Is there somebody from his office?14

Oh, he is here?  So everyone is15

here.16

Okay.  So we'll just take a short17

break and then come back fresh for the last18

case.19

(Whereupon, at 11:34 a.m., off the20

record until 12:03 p.m.)21

CHAIRPERSON MILLER:  Okay.  We're22
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back on the record.1

Ms. Bailey, would you call the2

next case, please?3

MS. BAILEY:  Madam Chair, it's a4

continuation of an appeal.  And the number is5

17747 of Stephanie Wallace.  And it's pursuant6

to 11 DCMR 3100 and 3101 from a September 28,7

2007 decision of the Zoning Administrator to8

deny the issuance of a building permit9

allowing the reconstruction of a portion of a10

pre-existing one-family dwelling at premises11

5013 Belt Road, NW.  The property is zoned R-12

1B, and it's located in Square 1756 on Lot 64.13

CHAIRPERSON MILLER:  Okay.  I just14

want to say that Ms. Walker is not here today,15

but she will be reading the transcript.16

Mr. Jeffries is on his way.  He17

should be here very shortly and has indicated18

that we should start without him, and then19

he'll read whatever he missed.  But it won't20

be very much.21

Okay.  Why don't the parties22
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introduce themselves for the record?1

MR. BROWN:  Patrick Brown,2

Greenstein DeLorme & Luchs for the Appellant3

Stephanie Wallace.4

MS. BOLLING:  Assistant Attorney5

General Melinda Bolling for the District of6

Columbia.7

MR. GREEN:  Assistant Attorney8

General Matthew J. Green, Jr.  And I represent9

the Zoning Administrator at the Department of10

Consumer and Regulatory Affairs.11

Good afternoon, Madam Chair and12

Members of the Board.13

MR. LEMOINE:  John Lemoine here14

representing myself in opposition to the15

appeal.16

MR. SIMMONS:  Good afternoon.17

Jack Simmons, intervenor.  I'm here as well in18

opposition to the appeal.19

MS. GRUMBINE:  Mary Grumbine,20

intervenor.  I'm here in opposition to the21

appeal.22
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CHAIRPERSON MILLER:  Okay.  I1

believe as Ms. Bailey said, this is a2

continuation of the hearing.  And at the last3

hearing, we heard arguments on motion for4

summary judgment.  And then we scheduled this5

hearing today for arguments on the6

intervenor's motion to dismiss.7

So what I think I would suggest is8

that we start with the intervenor presenting9

arguments on the motion to dismiss.  And then10

we will hear responses to that and Board11

questions.12

Now, I just have one question for13

Mr. Simmons, which I think that I left off14

with at the last hearing.  But to keep in mind15

when you argue your motion to dismiss, I'm16

still not clear as one Board Member on why17

there's only legal issues to decide and no18

factual disputes that are relevant, and why19

this might not be a cross motion for summary20

judgment.  It seemed that we got a lot of21

factual argumentation in the responses to the22
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pleadings.  So just so there's a clarification1

or however you want to deal with that, I just2

wanted to let you know that I still have that3

confusion about that.4

MR. BROWN:  Madam Chair, could I5

interject in the hope of trying to keep this6

matter focused?  And recognizing why we're7

here, which is Mr. Simmons intervenor's motion8

to dismiss, and I think he lays out very9

clearly in his brief the very high standard10

that he has to meet.  One that the facts need11

to be taken most favorably to the Appellant --12

my client in this case, and that ultimately he13

has to prove that there's no reasonable set of14

facts that could establish my client's case --15

recognizing that very high threshold.16

I think also my great concern17

coming out of the last hearing is what we've18

seen in the briefs here is an awful lot of19

irrelevant discussions.  Quite frankly, my20

client's been fairly vilified in this matter21

in terms and questions about McMansions and22
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all the rest and adverse impacts that really1

have no place in what we're talking about2

today in the context of a motion to dismiss or3

in the context of an appeal.4

So I go into this and I'm saying5

it because I was very concerned how the6

hearing progressed last time.  And two, I'm7

even more concerned given the very narrow8

scope of our task this morning that we not get9

off point.  And quite frankly, I'm not10

prepared to sit by without objecting11

strenuously to this kind of constant pointing12

the finger at my client and vilifying her. 13

She hasn't been able to testify in14

this matter.  That's for a later proceeding.15

And I just don't think it has any part in16

this.  So I'm trying to focus this and also17

alert the Board that I don't think that's18

appropriate.19

CHAIRPERSON MILLER:  Okay.  I20

don't want to get into a give and take on that21

issue.  I know there are sensitivities between22



103

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

neighbors.1

I think that the point of these2

motions and this hearing really is that we get3

focused and narrow down what are the real4

legal issues and what are the real issues in5

dispute.  And basically, it falls under -- as6

I see it -- 2001.6.  What is an act of God or7

casualty?  Why was this or wasn't this an act8

of God or casualty under 2001.6?  And I'm9

being very simplistic here.10

But as the framework, and then11

405.8 was their authorization to rebuild under12

that regulation.  Was there an existing13

structure, or not?  And was grandfathered --14

whatever.  But those are the two legal15

frameworks that I see, and then what facts are16

relevant to those two legal issues.17

MR. BROWN:  If I could interject18

here, you're absolutely correct on the 2001.6.19

But before we even get to that, of20

even greater importance is the fact that my21

client after great consultation with the city22
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obtained the fourth building permit, which1

paraphrasing it, said demolish and rebuild.2

And --3

CHAIRPERSON MILLER:  Okay.  I'm4

sorry.  I know there's also arguments about5

latches.  Is that what you're saying?  Because6

--7

MR. BROWN:  Or estoppel.8

CHAIRPERSON MILLER:  Or estoppel.9

Or quite frankly, that my client's already10

been given permission to do this, and you11

can't take it away from her.12

CHAIRPERSON MILLER:  Okay.  I know13

that the way that we have it set up that the14

movement's going to go first with this motion.15

And you made some preliminary comments about16

vilifying or whatever.  And nobody wants17

vilification to go on in this hearing.18

So what we want to do is focus on19

the legal issues.  And if I didn't cover --20

I'm sorry, I didn't mention estoppel and21

latches as we all know.  But basically, that's22
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what the Board's looking to.1

And we're also looking to see2

whether there should be a hearing on this when3

we're finished with these motions or not, or4

whether there are no facts in dispute and it's5

all just a question of deciding what's the6

law.7

What's the law for casualty or8

whatever?  Everybody agrees what happened.  I9

don't know if that's the case here or not.10

You all say that there are no facts in dispute11

in different ways.12

Okay.  Are we ready to proceed?13

Okay.14

MR. LEMOINE:  I just have a brief15

statement I'd like to make.16

I did file a statement to the17

Board in support of the motion to dismiss and18

the request for related relief.  And I19

respectfully ask that this motion be granted.20

The facts put forth in the motion21

to dismiss are substantiated and relevant.22
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And the structural damage to the house existed1

long before it was purchased by the Appellant.2

The decrepit state of the property was obvious3

even before it was sold as found by a4

construction supervisor who inspected the5

house before it went on the market in 2005.6

MR. BROWN:  Madam Chair, I object.7

That's a contested factual issue.  The issues8

are supposed to be taken in the light most9

favorable for my client.10

If we're going to have a hearing11

on this matter -- a factual hearing -- then we12

ought to have that.  But he's entering in13

factual evidence that doesn't meet the14

standard of the motion to dismiss and is15

prejudicial to my client without an16

opportunity to respond.17

CHAIRPERSON MILLER:  Okay.  Let's18

back up.  Let's back up.19

First of all, I thought Mr.20

Simmons' motion was the motion that we were21

going to begin with -- that that was the22
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motion that was filed at the last hearing that1

we said we were going to pick up.  Now, I know2

there are two intervenors.3

I understand Mr. Brown's point.4

This is not the place to argue the facts.5

It's really the place today to argue the law.6

But if there are some facts that you say are7

not in dispute that we'd want to know.  But if8

they're disputed facts, then you wouldn't be9

granting a motion for summary judgment.10

So I know it's a little confusing.11

I don't know if you're a lawyer or not. Are12

you a lawyer?  Okay.13

This is not a hearing where we're14

having witnesses that can be cross examined on15

facts.  Mr. Simmons has said that it's a16

question of law.  So that's why I think we17

really should start with his motion to begin18

with.19

I'm sorry.  I know you're an20

intervenor, and I said intervenors' motion and21

that could have been confusing.  So let's take22
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a step back.1

And Mr. Simmons, are you ready?2

You're a lawyer.  Okay.3

MR. SIMMONS:  Excuse me.  Good4

afternoon.  Jack Simmons.5

I've got a bit of a cold, so if my6

voice cracks I ask your indulgence.7

Ms. Grumbine and I are the owners8

of one of the adjacent properties.  And we9

filed the motion to dismiss because even on10

the face of the motion to dismiss, it does not11

set forth facts upon which relief can be12

granted.  The course of proceedings since the13

filing of the motion has done nothing but14

confirm that state of the facts.15

We filed the motion to dismiss16

because 1) the notice of appeal acknowledges17

that there was no longer a pre-existing18

structure on the property.  We filed that19

motion because 2) the basis on which any20

reconstruction right or privilege was premised21

in the notice of appeal with Section 2001.622
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and premised on termites being an act of God.1

We filed the motion because the facts as set2

forth do not create a legal basis for3

Appellant's claim of either estoppel or4

latches.5

Those are the narrow issues.  And6

those issues we submit on the basis of what7

was before this Board in the notice of appeal8

and what has been put before this Board in9

fact subsequent to that even by Appellant have10

confirmed those facts and have confirmed the11

appropriateness of the relief.12

CHAIRPERSON MILLER:  Can I ask you13

about number one though?  That's what I'm14

stuck on a little bit.15

Since there's no longer a pre-16

existing structure on the property --17

MR. SIMMONS:  That is now agreed18

upon --19

CHAIRPERSON MILLER:  Right.20

MR. SIMMONS:  -- by all of the21

parties.22
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CHAIRPERSON MILLER:  And that goes1

to Section 405.8.  Right?2

MR. SIMMONS:  It does indeed.  And3

we submit it goes to 2001.6 as well when you4

get to the issue of the termites.5

CHAIRPERSON MILLER:  Okay.  On6

405.8 though, is it a relevant fact that7

whether there was a pre-existing structure8

when an addition was made, was there an9

addition made to the pre-existing structure at10

one point, or not?11

MR. SIMMONS:  Yes, there was.  It12

was started.  It has never been completed.  A13

foundation has gone in.  Some superstructure14

has been built on top of that.  But when that15

was started, that was started as an addition.16

The pre-existing house was still there.17

CHAIRPERSON MILLER:  So there was18

an addition to a pre-existing structure?19

MR. SIMMONS:  That's what the20

first building permit called for.  And that's21

the way the construction appears to have22
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started other than actually demolishing a1

portion of the pre-existing structure in March2

of 2005.3

And we can debate all we want4

about that.  But for purposes of the current5

motion, which is the building permit6

application that is before you and was before7

the Zoning Administrator, when all of this8

occurred, there was no longer any pre-existing9

structure of any kind.  It had all come down10

piece by piece -- structure and foundation --11

so that at the time the building permit12

application was made after March of 2007,13

there was no longer any pre-existing structure14

or foundation.  It was simply all gone.    15

And that fact, even if it were16

somehow incomplete or not expressed clearly in17

the notice of appeal has now been made clear18

to this Board in the prior hearing in which19

Appellant acknowledged that there is no longer20

any pre-existing house.21

CHAIRPERSON MILLER:  I'm asking22
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you this.  But if Mr. Brown were talking1

first, I'd ask you this too.2

Just so that we all understand the3

scenario though that there was a pre-existing4

structure.  Then there was an addition to this5

pre-existing structure.  And then -- is that6

correct?  Was there an addition made to the7

pre-existing structure?8

MS. GRUMBINE:  The pre-existing --9

Mary Grumbine.10

The pre-existing structure upon11

which Mr. Brown, developer, obtained the12

initial permit had to continue to exist in13

order for an addition to be made.  The first14

building permit gave them the authority to go15

in and to demolish a portion of the interior.16

Instead of doing that, they took down the back17

half of the pre-existing structure.18

At that point, Mr. Brown in his19

latest reply to our motion to dismiss has put20

in an affidavit from Mr. Premo saying that at21

that point, they knew that there was22
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catastrophic damage to the existing structure1

from termite -- long-standing termites that2

had been destroyed, and from groundwater3

moisture.4

MR. BROWN:  I object.5

CHAIRPERSON MILLER:  All right.6

MR. BROWN:  We're going right back7

to where I didn't want to go.8

CHAIRPERSON MILLER:  Okay.  Let's9

go to Mr. Brown just for a second.  Then we'll10

hear the legal argument.11

I just want to understand the12

scenario of --13

MR. BROWN:  --14

CHAIRPERSON MILLER:  Mr. Brown, I15

don't want to hear about who knew what, when,16

anything.  Just when was something built?17

When did something exist?18

MS. GRUMBINE:  I can answer that19

question.  Mr. Brown has already made20

frivolous remarks --21

CHAIRPERSON MILLER:  I don't --22
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MS. GRUMBINE:  -- in regard to our1

presentation, while presenting no law.  In2

fact, at this -- in front of this Board last3

time --4

CHAIRPERSON MILLER:  I don't want5

to get there.6

MS. GRUMBINE:  -- Mr. Brown was7

forced to admit that there is no longer any8

pre-existing structure.9

ZC CHAIR JEFFRIES:  Excuse me,10

ma'am.  The Chairwoman is trying to speak to11

you.12

CHAIRPERSON MILLER:  Welcome, Mr.13

Jeffries.14

ZC CHAIR JEFFRIES:  Thank you.15

CHAIRPERSON MILLER:  Thank you.16

Okay.  I don't want people all17

yelling out when I'm asking a question of18

somebody else.19

Now if there's a big dispute about20

these basic -- could you turn your microphone21

off, please?  If there's a big dispute about22
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these basic facts, I'm not aware of it.1

I'm not asking what somebody knew2

when.  I just want to know in the context of3

the legal arguments, what was built and what4

was demolished when.  And I'm going to turn to5

Mr. Brown for that at this point before we go6

into legal argument.7

MR. BROWN:  And I've put this into8

the record, and the intervenors have put9

similar photographs.  But I think this is the10

starkest way to say what happened.11

You'll see here the existing pre-12

1933 structure.  Behind it you'll see already13

in place the three-story addition -- under14

roof, framed in, closed in.  It's there.  It's15

still there.  And the existing structure here16

-- the light -- by I think one of the few17

undisputed things is no longer there.  But the18

addition came first.  It's there.  And I think19

that answers your question as far as the20

sequence of events.21

CHAIRPERSON MILLER:  So then the22
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existing structure was demolished, and what's1

left is the addition?2

MR. BROWN:  That's correct.3

CHAIRPERSON MILLER:  And is there4

a question about adding onto the addition5

again?  Is that correct?6

MR. BROWN:  Well, in the context7

of the appeal, the question is 1) the building8

permit -- the fourth building permit, which is9

very clear -- and as I pointed out in my10

filings, with the full knowledge of DCRA and11

particularly the structure --12

CHAIRPERSON MILLER:  I don't want13

commentary.  I just want to know where it was14

built, when and what's there now.  The15

original house is gone.  Correct?16

MR. BROWN:  The original house is17

gone.  All that's there is the addition.18

CHAIRPERSON MILLER:  And is there19

a permit to do more -- to build onto that20

addition?21

MR. BROWN:  We maintained that the22
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fourth building -- the fourth building permit,1

which is again paraphrasing, to demolish a2

portion of the existing single-family3

dwelling, which at the time was this -- the4

new and the old -- to demolish a portion of it5

and reconstruct that.6

So our view is -- and DCRA holds a7

different view, and that's why we are here --8

our view is that fourth building permit which9

I've laid out in some detail how it was10

created and the terms of it authorizes the11

rebuilding of -- reconstruction of the front12

portion.13

CHAIRPERSON MILLER:  Okay.  I just14

wanted -- just so that all the Board Members15

understand and I understand.  We had an16

existing structure and then there was an17

addition that was allowed to go to the18

nonconforming side yard because of the19

existing structure.  Then the existing20

structure has been taken away.  There's21

nothing left of that.  And now what's at issue22
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is also an addition to that addition that's1

left standing.  The addition would go in the2

place of the original house.3

MR. BROWN:  That's correct.4

CHAIRPERSON MILLER:  Okay.  That's5

all the basic facts I wanted to set out.  I6

don't think there's a dispute about that.  I'm7

sure there's a dispute about --8

MR. BROWN:  Just about everything9

else.10

CHAIRPERSON MILLER:  Yes.  Okay.11

Now, Mr. Simmons, let's go.12

MR. SIMMONS:  Thank you.13

You're right.  There may be a14

dispute about a number of other things.  But15

on the critical basic facts that I believe are16

determinative, there is not.17

You've already been discussing the18

question of whether there is a pre-existing19

structure still on the property.  It's clear20

that there is not.21

The fifth building permit -- the22
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application that was denied that forms the1

basis of this appeal -- the appeal was taken2

on the grounds that under 2001.6, the3

owner/developer has the right to reconstruct4

within certain financial strictures if the5

destruction was due to an act of God or6

casualty.  In our motion to dismiss and in our7

other papers, we've discussed how act of God8

and casualty requires a sudden occurrence.9

This is an earthquake, not long-term erosion,10

if you will.11

And we posited in our motion to12

dismiss the termite damage could never be13

because of it's slow plodding nature, could14

never be that kind of sudden occurrence that15

gives you an act of God, unlike, for example,16

a very heavy storm or hurricane that may have17

been at issue for example in the Morse Street18

case that this Board had not too long ago.19

Well, that's no longer a factual issue either,20

and never was, we submit.  But it's now been21

confirmed.22
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In the opposition to our motion to1

dismiss, the owner/developer has now2

acknowledged through the affidavit of Mr.3

Premo, her contractor, that the termite damage4

was incredibly longstanding.  Again,5

regardless of what may have been said in the6

notice of appeal, the subsequent developments7

have simply confirmed that there is no pre-8

existing structure, and there was no sudden9

damage to that pre-existing structure.  That10

pre-existing structure was damaged long since.11

In other words then, there is no basis on12

which under either 405.8 or 2001.6 to13

reconstruct this structure.14

There's certainly no basis under15

405.8, now that there is no longer a pre-16

existing structure to build to nonconforming17

setbacks.  It's very clear under the law --18

and some of this law is again cited in our19

brief, and I won't take your time to go20

through it again -- that there is no vested21

right in the original building permit because22
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once that structure no longer exists -- once1

the factual predicate on which that building2

permit came into being no longer exists --3

there is simply no vested right to continue.4

In other words, the new structure has to5

conform to current setbacks, and there is6

simply no right to rebuild -- reconstruct if7

you will, or repair -- which is what 2001.68

really goes to for something damaged by an act9

of God or a casualty.10

That takes us then, we submit, to11

two other questions.  The first is --12

CHAIRPERSON MILLER:  Can I just13

stop you before you go to two other questions.14

Act of God or casualty -- where15

does it say that it has to be sudden?16

MR. SIMMONS:  If you look at the17

case law -- some of which is described in our18

papers -- the hallmark of an act of God and19

casualty is a sudden occurrence -- an20

earthquake, a hurricane, something of that21

nature, something that is basically22
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unforeseeable and unpreventable, something you1

can't take reasonable action to prevent.2

Obviously a hurricane perhaps3

would fall within that category.  An4

earthquake would certainly fall within that5

category.  Termite damage does not.6

And when you look at the7

dictionary definitions of casualty and act of8

God, you'll see exactly the same thing.  The9

leading definitions -- numbers one, two, three10

-- are all based on sudden occurrence.11

Since there's no sudden12

occurrence, there's no casualty or act of God.13

And once that happens, there is no right to14

build a nonconforming structure.15

That takes us then to whether16

there is some other basis to build a17

nonconforming structure.  And the two bases18

asserted by Appellant here are first estoppel,19

and second latches.  And we submit -- and I'll20

allow Ms. Grumbine to elaborate on this in a21

moment -- that the facts as set forth in the22
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record, the facts of the building permits1

themselves and the applications for them and2

what occurred including a stop work order for3

each of the building permits --4

MR. BROWN:  I object.  And again5

that's not relevant to what I'm concerned6

about.  Putting my client on trial, whether --7

CHAIRPERSON MILLER:  You raised8

those legal issues.9

MR. BROWN:  Pardon?10

CHAIRPERSON MILLER:  You raised11

those legal issues of latches and estoppel,12

and Mr. Simmons is just responding to that.13

MR. BROWN:  But under his motion14

to dismiss, he framed it.  He's got to live15

with my facts, not his facts.  And he's16

creating his own facts to suit his motion to17

dismiss.  He's stuck for the limited purposes18

and the high threshold we have here with my19

facts.  And he wants to have it both ways.20

CHAIRPERSON MILLER:  Okay.  We21

argued this last time.  Did we not?22
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MR. SIMMONS:  We did to some1

extent.2

CHAIRPERSON MILLER:  Is this3

something that's in your motion?  Because it4

sounds like it was last time's argument5

against --6

MR. SIMMONS:  It is in many ways.7

CHAIRPERSON MILLER:  Okay.  So we8

don't need to do that.9

MR. SIMMONS:  I don't think we10

really do.11

But the point of the matter is we12

take the facts and the motion to dismiss as13

they're presented in the notice of appeal, but14

also in the documents that are presented with15

the notice of appeal.  Those included some of16

the building permits.  And those facts are17

there.18

We're not trying to argue how the19

facts should be addressed or whether if you20

will the traffic light was red or green for a21

particular driver when the auto accident22
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happened.  These building permits are on the1

record.  They contain the language they2

contain.  That's not going to change on the3

basis of our discussion of them here.4

MR. BROWN:  So a discussion of the5

stop work order is irrelevant to what he's6

talking about.  And it presupposes some sort7

of wrongdoing or liability on the part of my8

client that hasn't been established.  And --9

CHAIRPERSON MILLER:  I just want10

to keep us focused on the motion to dismiss.11

I know that Mr. Simmons did not12

raise that in  his motion to dismiss.  You13

raised estoppel and latches in your motion for14

some re-judgment I believe.  Is that correct?15

MR. BROWN:  In my pre-hearing16

statement and -- yes.17

CHAIRPERSON MILLER:  All right.18

Now the only reason I would think that Mr.19

Simmons might be arguing it today is that20

anybody argued in response to this motion to21

dismiss those issues.  Did that happen?22
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MR. BROWN:  But for what we're1

doing today -- again, we're not having a2

hearing on the merits.  We're not having a3

discussion of motion for summary judgment.4

We're having a motion -- his motion to5

dismiss.6

Taking the facts as they're set7

forth most favorably to my client does not8

open the door for him to blame my client for9

various acts based on stop work orders,10

negligence, incompetence, bad intentions --11

all of the things that they've repeatedly done12

both in the motion to dismiss and in their13

subsequent filings.14

CHAIRPERSON MILLER:  Okay.  Wait a15

second.16

We're dealing with the motions17

that have been filed and the oppositions18

thereto.19

And it looks to me -- I'm trying20

to glance through the papers -- that you21

responded to the motion to dismiss by22



127

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

addressing that your Appellant acted in good1

faith, reliance on the directions of DCRA and2

fourth building permit.  So if you have raised3

that in your paper in response, then I would4

think that Mr. Simmons could address that in5

today's argument.6

MR. BROWN:  With all due respect7

to the Chair, he can't.  Because again, we're8

approaching -- and he laid this out in his9

brief and I'm willing to accept his standard10

for his motion to dismiss, which is very11

different from a motion for summary judgment.12

He is stuck with my facts, whether13

he likes it or not.  In order to prevail on a14

motion to dismiss for failure to state a15

claim, he has to take my facts and prove that16

there's no basis for the claim.  Well, he17

can't then come back and dispute my facts,18

which in fact is what he's doing.19

And we keep going through this,20

and it needs to be focused because we can't21

have a factual hearing today.22
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VICE-CHAIRPERSON LOUD:  Madam1

Chair, I'm inclined to -- from what I've heard2

anyway -- agree with Mr. Brown.  I think that3

the fact that Mr. Brown may have raised that4

in a supplemental pleading is utterly5

irrelevant to the motion to the dismiss.6

If the whole basis to the motion7

to dismiss is that the Appellant has failed to8

state a claim upon which relief can be9

granted, then what the intervenor is saying is10

that even if he raises latches, even if he11

raises estoppel, that those are not grounds12

for a claim of relief under motion to dismiss.13

And that's the end of that discussion.14

If he's prepared to make that15

argument -- the intervenor -- and then press16

it forward and explain to us why those are not17

legitimate claims for relief, then that's the18

tenor to me of the discussion.  But to go into19

the merits of the latches defense, the merits20

of the estoppel argument, brings us to a21

posture that takes us well beyond these22
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dispositive motions where we get to weighing1

the pros and cons of each party's position.2

And we're not at that posture right now.3

This is a motion to dismiss.  He's4

saying that there's failure to state a claim5

upon which relief can be granted.  And6

frankly, I think the two arguments that he7

makes regarding there's no pre-existing8

structure and this is not a casualty or an act9

of God, those get him into the motion to10

dismiss.11

Where he begins to talk about the12

estoppel and the latches piece, that to me13

goes into either summary judgment or our14

evaluation of the merits, and goes well beyond15

a motion to dismiss.  And I just think for our16

purposes of being able to sort of frame the17

motion for our analysis properly, we need to18

be able to stick to what he's calling the19

motion and what we're treating it as, which is20

a motion to dismiss.  21

CHAIRPERSON MILLER:  Do you have a22
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response, Mr. Simmons?1

MR. SIMMONS:  Thank you.2

I respectfully disagree in part.3

A motion to dismiss is based on whether or not4

a claim for relief is set forth in the appeal.5

And in doing that, while you do take the facts6

that are set forth, you also look at the7

record that is presented those facts attached8

to that complaint or to that notice of appeal.9

And in this case, there are those documents.10

We're saying that when you look at11

the notice of appeal and the documents12

attached -- when you look at that narrow13

record, there simply is no claim established14

on the basis to establish a claim of equitable15

estoppel against the government or latches16

against the government.  And as a result,17

those defenses must fail as a matter of law.18

There are obviously many, many,19

many factual questions that float around and20

that address those issues.  And we could spend21

much time addressing them in a hearing.  But22
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we don't need to get there at this juncture1

because quite frankly, there is simply not2

enough of the facts that are presented in the3

notice of appeal and the record that is4

attached to that notice of appeal simply do5

not establish a right to either an equitable6

estoppel defense or a latches defense in this7

case.8

VICE-CHAIRPERSON LOUD:  But we're9

not looking at the facts right now.  We're10

looking at your contention that if Mr. Brown11

raises latches or equitable estoppel that as12

a matter of law, he's failed to state a claim,13

not whether he can back it up at this point.14

That comes later.15

MR. SIMMONS:  That's true to some16

extent as a matter of law.  But if the facts17

on which a party relies to base its claim18

simply do not in the notice of appeal or19

complaint support that claim as a matter of20

law, then that claim must fail.21

If I may, I'm reminded of a very22
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old, perhaps -- I want to say funny, but maybe1

it's not.  A speeding ticket issued by a2

police officer, and the complaint was perfect.3

It had all of the elements in it that were4

required.5

The facts set forth were going 556

miles an hour.  And the other fact set forth7

in the complaint was that it was a 55 mile per8

hour speed zone.  All those facts are true for9

purposes of the complaint, and the law is true10

for purposes of the complaint, and it does not11

set forth a claim on which relief could be12

granted.  Because by going 55 miles an hour in13

a 55 mile per hour speed zone, you're simply14

not violating the law.  And I submit to you,15

it's something very similar here.16

The legal claim made by the17

Appellant -- that is that the developer is18

entitled to rely on latches or an equitable19

estoppel -- to somehow require the government20

to issue a building permit notwithstanding the21

other strictures of 2001.6 and notwithstanding22
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the other strictures of 405.8, simply do not1

as a matter of law entitle the Appellant to2

that relief on the basis of the facts set3

forth in the complaint and the record that is4

included with the complaint or the notice of5

appeal.  And that's what we're saying.6

VICE-CHAIRPERSON LOUD:  So if I7

understand, you're saying that as a matter of8

law, the Appellant would not be entitled to9

relief under a latches or equitable estoppel10

theory.11

MR. SIMMONS:  On the basis of the12

facts they have put forward in the --13

VICE-CHAIRPERSON LOUD:  You're14

saying as a matter of law.  If we start to15

look at the facts and the record that support16

the facts, we're not looking at a motion to17

dismiss anymore.18

So, if what you're saying is that19

as a matter of law, this Appellant is not20

entitled to relief under a latches or21

equitable estoppel doctrine, then I'm going to22
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take notes on that, because now I understand1

your argument.2

I'm going to ask Mr. Brown for his3

response to that.  But when you continue to4

reference the record and facts that tear away5

at his estoppel argument, you're going beyond6

the motion to dismiss.7

MR. SIMMONS:  I don't believe I8

am.  I believe --9

MS. GRUMBINE:  I'll answer your10

question.  I think it's a good one.11

And the fact is, developer has no12

case.  And you're quite correct.  We are13

saying that as a matter of law, he has no14

claim upon which relief can be granted.15

As this Board has already decided,16

in conformity with law -- with cases which we17

have cited and which we will be glad to give18

you more of around the country -- in Morse19

Street in January of this year, once a pre-20

existing structure which forms the basis for21

a permit is demolished, there is no longer any22
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right for "an addition."  So as a matter of1

law, this developer has no right to this so-2

called addition because the pre-existing3

structure which grandfathered an ability to4

build an addition is no longer there.  That is5

in conformity with a line of cases around the6

country.7

So once this pre-existing8

structure is gone, as a matter of law, he is9

not entitled to relief -- period.10

VICE-CHAIRPERSON LOUD:  I11

understood that argument.  And without passing12

judgment on whether it's a great argument or13

not a great argument, we've moved beyond that14

point.  He's saying now that the equitable15

estoppel and the latches issue is something16

that can be gone into on the motion to17

dismiss.18

Morse was a lot different in my19

mind, because we had several hours of20

testimony in Morse as I recall.  And at this21

point in this case, we're still dealing with22
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the dispositive motions where essentially all1

sides are saying we're not entitled to hear --2

we as a Board -- are not entitled to hear any3

evidence on the merits because you think that4

the case should go through this dispositive5

motion.6

So Morse is not particularly7

helpful to me right now anyway on the issue of8

the motion to dismiss.9

MS. GRUMBINE:  As a matter of10

general zoning law -- if that is helpful to11

you -- a permit is only granted under certain12

conditions.13

Zoning laws, of course, are around14

to protect the public health and safety.  And15

one of the reasons that a situation such as16

this is allowed is because in the past,17

there's been a building that has been built18

and has remained on a piece of property.  And19

it has been felt to be fair to allow an owner20

of the property to add some addition to the21

property which may not be in conformity with22
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the zoning laws of today.  That's the purpose1

of the grandfather provision.2

However, in this case what we have3

is a pre-existing structure which is the4

condition for a permit that has been granted.5

Once that condition is gone under general6

zoning law, there is no right to have built7

that addition.  And so as a matter of law, it8

is now an illegal structure which is remaining9

upon the property with no basis.10

VICE-CHAIRPERSON LOUD:  Madam11

Chair, I just wanted to move our discussion12

forward and just say that Mr. Brown had raised13

an objection about going into a number of14

issues that related to intent and latches and15

estoppel.  And based on what I heard and based16

on my sense of where we are this morning with17

the motion to dismiss, I'm still inclined to18

agree with Mr. Brown and his objection.19

CHAIRPERSON MILLER:  Okay.20

Without refreshing my memory on the21

opposition, I'm not sure why Mr. Brown got to22
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go into it in response to the motion to1

dismiss.  But maybe we'll see when we get to2

Mr. Brown's argument.3

So is there more that you needed4

to add on the motion to dismiss?5

Let me just say this.  We have6

what's before us, and then we'll be using it.7

But I think there's some -- not necessarily8

agreement -- about the approach of this motion9

to dismiss, but there seem to be factual10

issues that go to it.  That's why I was saying11

before that it seems to look somewhat like a12

cross motion for summary judgment.13

But if it's not treated as a cross14

motion for summary judgment, then as Mr.15

Loud's saying then we're just looking at the16

strictly legal arguments as opposed to any17

that might involve facts. 18

And it does sound like latches19

usually does raise questions of good faith and20

reliance and things like that that aren't pure21

questions of law.22
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Your motion to dismiss is quite1

full.  Is there anything else that you wanted2

to say on that that you didn't get to finish?3

MR. SIMMONS:  May I have just a4

moment?5

CHAIRPERSON MILLER:  Yes.6

MR. SIMMONS:  There really is very7

little we would argue.8

We would note, however, that it's9

Appellant that opened this door.  And now they10

want to close it.11

The opposition to the motion to12

dismiss itself comes forward with an affidavit13

by Mr. Premo.  The Appellant herself has14

brought forward a motion for summary judgment15

raising a great number of factual issues.  And16

here this morning, Appellant seeks to take17

advantage of those facts, use them outside of18

the context of her notice of appeal, outside19

of the context of the summary judgment motion20

which she filed -- which is not before us this21

morning -- and take us way far afield.22
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I'm sort of nonplussed at the1

notion that Appellant wants to open the door2

to some of these issues, walk through far3

enough to present things that are of interest4

to the Appellant, and yet at the same time5

turn around and close the door to the6

intervenors when we try to talk about the very7

meaning of what those things are.8

The fact of the matter remains9

that, as Ms. Grumbine has said, there is no10

pre-existing structure.  We've talked about11

the termite issues.  And that leaves the12

question of whether these affirmative13

arguments have been adequately pleaded without14

adequate factual support in the complaint on15

the questions of equitable estoppel and16

latches.  We submit, of course, that they have17

not.  And we further submit that they cannot18

be bootstrapped in through the opposition to19

the motion to dismiss and through these other20

documents.21

The simple fact of the matter is22
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that when you look at the notice of appeal,1

and when you look at the very particularized2

documents that were attached to the notice of3

appeal -- and I think there were five or six4

of them -- they simply do not set forth a5

claim for which relief can be granted on6

either latches or equitable estoppel as a7

matter of law.  And as a result, the motion to8

dismiss should be granted in whole.9

Now should there be a need for a10

hearing on what the individual pieces of11

evidence may mean -- the individual building12

permits, the individual stop work orders?  And13

I'm perfectly willing to argue that, and I'm14

perfectly willing to put on testimony to that15

effect when it becomes necessary.  And I16

certainly look forward to being able to cross17

examine their developer on some of those18

issues.19

The fact is we don't need to get20

there because as a matter of law, this is an21

insufficient notice of appeal.  And as a22
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matter of law, the notice of appeal should be1

dismissed.2

And as a result of that, since3

there is no right to have the current4

structure on that lot itself, as a matter of5

zoning law, some relief needs to be granted6

that would have that structure removed and7

have this move forward in the appropriate8

fashion so that this current illegal structure9

which has been there part by part for a number10

of years no longer remains.  We can talk about11

the various issues of what it is that makes12

this an unsafe structure, so --13

CHAIRPERSON MILLER:  Okay.14

MR. BROWN:  Objection.15

CHAIRPERSON MILLER:  I know.16

Okay.17

Let me ask you this.  Let's say we18

take away 2001.6.  Let's say as a matter of19

law, termites don't constitute a casualty.20

Okay?  That's a legal question probably I21

think.  I mean, if you can answer it one way22



143

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

or the other.  If it has nothing to do with1

whether someone had notice of it or whatever.2

But say that that goes away and3

then you're left with 405.8.  Does it matter4

that the addition was made while there was an5

existing structure as a matter of law?6

MR. SIMMONS:  I submit it does7

not.  It may have if the pre-existing8

structure had remained.  And we don't need to9

here talk about how much of that pre-existing10

structure needed to remain.  But had some11

significant -- I'll use that word -- portion12

of the pre-existing structure remained, and13

the addition conformed to the grandfather14

provision of 405.8, then probably so.15

But what happens now is that pre-16

existing structure is gone in total -- in17

total.  And whether you look under Morse18

Street or you look under the cases that we've19

cited in our brief -- and there are quite20

frankly many more, all to the same effect --21

once that pre-existing structure is gone, it's22
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gone.  No right to a nonconforming use unless1

there's some other way to get there.2

CHAIRPERSON MILLER:  Okay.3

MR. SIMMONS:  And in the District4

of Columbia, there is not.5

CHAIRPERSON MILLER:  All right.6

Let me ask this question while it's in my7

head.8

Okay.  So the addition is9

remaining.  There's no longer the original10

structure there.  So therefore, I think your11

first point would be that they have to conform12

to the side yard requirements now, that their13

new structure can't be nonconforming based on14

replacing the former structure, because it's15

not there at all and it wasn't an act of God.16

Right?17

MR. SIMMONS:  That's correct.18

CHAIRPERSON MILLER:  Okay.  What19

about the addition that was built that's20

nonconforming based on the original structure?21

The addition that was built that's standing22
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now I believe is nonconforming as to side1

yard, right?2

MR. SIMMONS:  That is correct.3

CHAIRPERSON MILLER:  Is there any4

relief that you think is due for that?  Is5

there any relief that you think is due for6

that?  Is there anything that needs to be done7

about that under the law?8

MR. SIMMONS:  Yes.  It needs to9

come down.10

CHAIRPERSON MILLER:  It needs to11

come down because?12

MR. SIMMONS:  Because it's13

nonconforming.  It is under the zoning law,14

and it is stated in the government's brief in15

opposition to the Appellant's summary judgment16

motion, it is an illegal structure.17

MR. BROWN:  I object.  We keep18

going back to this --19

MR. SIMMONS:  Mr. Brown?20

MR. BROWN:  It's a legal --21

CHAIRPERSON MILLER:  Mr. Brown,22
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no.  He's answering my question.  I don't1

think you should object.  This is his legal2

opinion.3

MR. BROWN:  But --4

CHAIRPERSON MILLER:  When you have5

a different opinion, and we'll hear it.  But6

now I want to --7

MR. BROWN:  But the8

characterizations of illegal structure, must9

be taken down -- I mean --10

CHAIRPERSON MILLER:  I asked him.11

MR. BROWN:  But --12

CHAIRPERSON MILLER:  Now, Mr.13

Brown, we're going to hear your opinion.14

MR. BROWN:  He can answer your15

question without making conclusions about16

illegal structure --17

CHAIRPERSON MILLER:  No.  Because18

he's saying -- he wouldn't say it should come19

down if it were legal.  He's saying it is20

illegal.  I was going to ask him why if not21

all nonconforming structures are illegal, and22
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it is opinion.  And that's where we're going1

-- just to explore that last phase of what's2

legal, what's not legal.3

MR. SIMMONS:  Thank you very much.4

And we promise not to interrupt Mr. Brown when5

he's speaking.6

The fact is I was trying to answer7

the Chair's question.  And the fact is that8

the word illegal doesn't come just from me.9

The word illegal was used explicitly on a10

number of occasions in the government's11

opposition to the Appellant's motion for12

summary judgment.13

The government is of the same view14

apparently on this question that we are.  This15

is no longer -- this is not a legal structure.16

CHAIRPERSON MILLER:  Why is that17

addition that's standing now that was built as18

an addition to an existing nonconforming19

structure that's now no longer in existence --20

why is the addition illegal or nonconforming21

in your opinion?22
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MR. SIMMONS:  For just the reason1

that you stated in your question.  And that is2

because it is not built to current zoning3

code.4

Had we retained some portion of5

the original structure, we'd be in a very6

different case because we would be looking at7

an addition to a structure that still exists.8

CHAIRPERSON MILLER:  But why9

doesn't it matter than when it was built, it10

was built as an addition to that existing11

structure?  And at that point, it was legal.12

Correct?13

MR. SIMMONS:  It may have been14

legal in terms of side yard setbacks, although15

we're not sure because we don't believe that16

it -- again, it conforms with the five yard17

setbacks.  We believe it's closer to the lot18

line.  In fact, we know it is.19

MR. BROWN:  I object to that.  I20

mean, that's a factual question.21

Again, we keep going back to he22
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can't help himself because he's got to --1

MR. SIMMONS:  Excuse me, Mr.2

Brown.  I do not interrupt you.3

CHAIRPERSON MILLER:  Yes.4

MR. BROWN:  But you can interrupt5

me if I act inappropriately.6

CHAIRPERSON MILLER:  Mr. Brown, it7

is inappropriate.8

MR. BROWN:  But no matter.9

CHAIRPERSON MILLER:  I asked him a10

question --11

MR. BROWN:  He keeps talking about12

my client built something.  It's not enough to13

say that it's there.  But he says we didn't14

build within the requirements of a five-foot15

side yard.  And again, he keeps coming back16

and he keeps interjecting these factually17

incorrect issues --18

CHAIRPERSON MILLER:  Mr. Brown?19

MR. BROWN:  -- that I can't20

respond to.21

CHAIRPERSON MILLER:  Mr. Brown?  I22
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really think you're out of order.  Because1

they have asked -- they have said in their2

pleadings that we ought to order that the3

building be razed.  And so --4

MR. BROWN:  But Madam Chair, you5

know the --6

CHAIRPERSON MILLER:  Mr. Brown?7

MR. BROWN:  -- Board doesn't have8

authority to do that.9

CHAIRPERSON MILLER:  Now, I'm not10

going to argue with you about that.  We are11

trying to understand their arguments.  That's12

what we're here to do today.  We want to13

understand their point.  We want to understand14

your point.  And then we'll think about15

everything.16

MR. BROWN:  But Madam Chair --17

CHAIRPERSON MILLER:  And that's no18

-- I don't want to hear it.19

MR. BROWN:  The whole process is20

becoming prejudiced because we keep talking21

about that my client in this case -- why I'm22
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objecting -- that she built less than five1

feet.  There's been no factual basis for that.2

But again, my client is now3

burdened -- having not had an opportunity to4

establish that fact being incorrect -- she's5

now burdened before the Board with that6

information.  And so, that is not appropriate7

for where we are.8

And it puts my client in an9

enormous disadvantage because now the10

accusation has been made in the context of a11

very limited purpose that she's done something12

illegal, and we don't have a chance to13

respond.  And that's very prejudicial to my14

client.15

And I'd think it gets us -- as Mr.16

Loud I think would agree -- farther and17

farther away from our narrow mission.18

VICE-CHAIRPERSON LOUD:  But I19

think, Mr. Brown, once you note your20

objection, it's noted.  And --21

MR. BROWN:  But I keep having to22
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make it because it happens again.1

VICE-CHAIRPERSON LOUD:  Let me2

finish.3

And that as members of this body,4

we're capable of hearing the overrun that may5

come from a counsel or a witness and6

disregarding it if it's inappropriate.  I7

don't think that on each issue that we're8

discussing this morning we have to go into9

these very extended sort of arguments and10

discussions about point and counterpoint.11

I happen to agree with you.  I12

think the question was asked.  I think the13

response went a bit beyond that.14

I think you've noted your15

objection.  But then to continually interrupt16

the Chair so that she cannot --17

MR. BROWN:  That's not going to18

work.19

VICE-CHAIRPERSON LOUD:  -- move20

the proceeding forward really makes it21

difficult on all of us.22
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I think we understand when counsel1

and when witnesses are going beyond what the2

boundaries are for a motion to dismiss, and3

appreciate your objection.4

CHAIRPERSON MILLER:  For the5

record, Mr. Brown, I don't appreciate your6

objection.  I think that you're saying things7

that are inaccurate, that this issue about the8

five-foot setback is actually in their motion9

to dismiss.  So you're fully on notice of10

that.11

And it's the responsible thing of12

this Board to understand the arguments that13

are being made.  And you'll have your14

opportunity to rebut fully at your turn, if we15

ever get to your turn.16

MR. BROWN:  Madam Chair, my17

apologies.  And no disrespect intended, and18

we've been doing this for probably too many19

years.20

But the fact that it appears in21

Mr. Simmons' motion to dismiss is part and22
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parcel of my concern that it's been put out1

there and that I don't have an opportunity to2

respond.  And I'll stop there.3

MS. GRUMBINE:  Madam Chair, I4

would like to say one word about Mr. Brown's5

terrible behavior this morning.  He has6

continuously interrupted our presentation, and7

attempted to take control from the rightful8

place in the Board.9

I would like to remind Mr. Brown10

that he had more than ample opportunity to11

file appropriate papers throughout this entire12

proceeding.13

In addition, we never once14

interrupted Mr. Brown's carrying on at the15

first argument on April 29th when he was16

deliberately showing the Board a motion for17

summary judgment which relied on facts which18

were false and misleading, and which the Chair19

caught after the break by asking Mr. Brown20

directly whether there was or was not a21

portion of the original property remaining.22
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Mr. Brown's motion for summary1

judgment rests upon a misrepresentation.  And2

I would like to ask for some appropriate3

politeness from Mr. Brown in terms of our4

presentation.5

CHAIRPERSON MILLER:  Okay.  Can6

you just kind of restrain yourself some.7

But really, the Board is asking8

questions.  And I don't think it is9

appropriate for everyone to be jumping and10

questioning whether that's appropriate.11

So I would like us to finish with12

Mr. Simmons' motion.  I asked a question about13

the legal analysis reasons for certain legal14

conclusions.15

I want to go back to one point16

which I think is an important issue that the17

Board's going to be dealing with.  And that is18

the original structure.  Yes, that's what19

we're talking about.  The original structure20

was existing when the addition was made.  And21

then the original structure is no longer22
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existing at all.1

And my question went to they're2

seeking relief that the new structure that's3

already existing now be razed, and what was4

the grounds for that.5

MR. SIMMONS:  Thank you.  And I6

believe, Madam Chair, that you've kind of7

answered the question in the way you framed8

it.9

At the time this was started --10

when the time the addition started to go in,11

the foundation was laid, the superstructure12

placed on top of it, part of the original13

house had been demolished.  Part remained.14

While we could debate how much of15

that original structure may have to remain in16

order to grandfather in the side yard setbacks17

for the addition, that's not the case we're18

faced with now.  And whether this was19

appropriate and legal under the zoning law at20

the time that the actual construction of that21

addition began is simply the issue we've got22
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here today.  Because at this point, regardless1

of how it was started, the addition is the2

only thing that stands on that property today.3

The original structure is completely gone. 4

And 405.8, I submit to you, stands5

for the proposition is nothing else that there6

must be a portion of the original pre-existing7

grandfather structure from which to do this8

addition or other project.  And let me suggest9

to you that that's in keeping with good solid10

general principles of zoning law, because you11

don't want to ever be in this position -- any12

of us -- that the zoning regulations are13

interpreted in such a way as to encourage any14

individual to try to get a new project on a15

parcel of land by piecemealing, if you will,16

from a prior existing structure by taking17

advantage of that prior existing structure to18

build a nonconforming addition, then taking19

down bit by bit the remainder of that20

nonconforming structure until all you've got21

is a brand new building that is itself22
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nonconforming.1

I suggest that the implications of2

this kind of action, as well as the direct3

words of 405.8 themselves, strongly militate4

against this kind of approach.  And I would5

suggest therefore that once the pre-existing6

structure is completely gone that any new7

structure as recognized in the case law that8

we've discussed in our motion -- case law9

which I would note has never been refuted --10

stands for the proposition that once you no11

longer have a pre-existing structure from12

which to grandfather, then the new building13

itself is simply an illegal structure.  And14

that means it has to come down.  It cannot15

continue to exist.16

CHAIRPERSON MILLER:  Okay.  Thank17

you.18

Any other questions?19

(No audible response.)20

CHAIRPERSON MILLER:  Okay.21

VICE-CHAIRPERSON LOUD:  Just one22
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quick question.1

Under Section 2001.4 of the2

regulations, I just wanted to sort of get your3

feedback on this section.4

It says if a nonconforming5

structure is destroyed by fire, collapse,6

explosion or act of God to an extent of more7

than 75 percent of the cost of reconstructing8

the entire structure, the nonconforming9

structure shall not be restored or10

reconstructed except in conformity with all11

provisions of this title.  And it goes on to12

name some exceptions to that.13

Do you think that that applies in14

this case?  And if so, how does it apply?15

MR. SIMMONS:  I would suggest to16

you, sir, that it does not apply because we're17

not asking for -- the relief that's being18

sought is not that relief.  The relief that's19

being sought is to put in a whole new20

structure.  We're not repairing.  We're not --21

if you will -- rebuilding because there's22
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nothing from which to rebuild.  We're not1

doing structural repairs.  We're not -- if you2

will -- putting on a new roof, new walls, new3

windows.  We're not fixing something that's4

broken.  We're building a whole new thing, if5

you will.6

So I would suggest that 2001.4 is7

not applicable here, sir.8

CHAIRPERSON MILLER:  But hasn't9

the addition already been built, and the issue10

that -- at least part of the issue before us11

now is rebuilding the original structure?12

MR. SIMMONS:  Well, let me see if13

I can try to respond to that without going too14

far afield and do that in two ways.15

The addition has been partially16

built.  And there is a foundation.  There is17

a structure of I believe 2 x 4 plywood or18

particle board -- I'm not sure which -- some19

kind of roofing material that is not yet tar20

paper or shingle that is there.  It is, I21

would submit, nowhere near finished.  It is22
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perhaps roughed in, if that word would be1

appropriate.2

So there is something there.  It3

is more than a mere foundation.  It is less4

than a fully completed structure.5

And I'm sorry, the second part of6

your question, sir?7

VICE-CHAIRPERSON LOUD:  Let me8

move to a different question.9

Let us say that under this same10

set of facts there was no desire or effort to11

build an addition, but the purchaser had12

purchased this property and in the process of13

let's just say doing a renovation discovered14

termites, discovered a water table, and the15

property was destroyed to the same extent as16

has been destroyed in this case.  Would they17

be able to rebuild the original structure18

under 2001.4?19

MR. SIMMONS:  I would suggest not20

under 2001.4.  Under the very narrow facts21

that you're suggesting, sir, it sounds like22
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from the facts that your positing for1

consideration, it is simply a structure which2

cannot be retained in any fashion.  And if3

that's the case, I would suggest that 2001.44

would not help.5

I think it would be a very6

different factual condition if that structure7

were in such condition that part of it is8

retainable and repairable, if you will, such9

that the way or I perhaps would repair a10

broken window or if there was structural11

damage to one side, put in new structural 2 x12

4s or something like that.  But I don't13

believe that's the thrust of your question.14

And that being the case, I don't believe the15

2001.4 would be applicable, sir.16

VICE-CHAIRPERSON LOUD:  Okay.17

CHAIRPERSON MILLER:  Okay.  Any18

other questions for Mr. Simmons?19

(No audible response.)20

CHAIRPERSON MILLER:  Okay.  I21

believe we should turn to Mr. Brown next,22
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unless the party see that there should be a1

different order.2

Yes, Mr. Brown?3

MR. BROWN:  I don't believe the4

DCRA is going to participate based on their5

filing.6

CHAIRPERSON MILLER:  I would be7

surprised if they weren't going to8

participate.  Are you not going to9

participate?10

MR. GREEN:  We always participate,11

Madam Chair.12

CHAIRPERSON MILLER:  We certainly13

want to hear from DCRA.14

MR. BROWN:  I'd be more15

comfortable, and it kind of makes in my mind16

sense if they're going to take a position in17

support of the intervenors, I'd like all that18

to come forward and then allow me to respond19

at once rather than having to piecemeal.  I'll20

leave that to the Board and the Chair's21

discretion.22
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CHAIRPERSON MILLER:  Do you have a1

problem with that, DCRA?  That's okay with me.2

MS. BOLLING:  No problem, Madam3

Chair.4

CHAIRPERSON MILLER:  Okay.5

MS. BOLLING:  The District6

maintains the position that was outlined in7

our response to the intervenors' motion to8

dismiss that we obviously support the Zoning9

Administrator's decision and believe he is10

right.  And to that point, we support the11

intervenors' position.12

However, we don't believe that a13

motion to dismiss is proper in this particular14

matter because this is where the Appellant15

would seek relief.16

CHAIRPERSON MILLER:  Do you think17

there are facts in dispute?18

MS. BOLLING:  Yes, Madam Chair.19

Based upon our response and our opposition to20

the Appellant's motion for summary judgment,21

we do believe there are facts in dispute.22
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CHAIRPERSON MILLER:  Could you1

give me your legal analysis with respect to2

the question about the addition that's3

standing there now?  It's my understanding4

that -- I don't want to say it again -- there5

was an existing structure that was not in6

conformance with the side yard.  And under the7

regulations, the Appellant -- the developer --8

was allowed to make the addition in line with9

that side yard, and also in nonconformance10

with the side yard requirement.11

Now the existing structure no12

longer exists.  So there seems to be two13

issues.  One is whether it can be replaced.14

But then the other issue -- which I'm asking15

you first about -- is you now have an addition16

that's not in conformance with that side yard.17

Is that allowed to stay?  Is that illegal?  Is18

it legal in your view?19

MS. BOLLING:  The Zoning20

Administrator's position is that once the pre-21

existing 58 building ceased to exist, then the22



166

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

addition or construction had to come into1

conformance with current zoning regs, which is2

eight-foot side yards.3

CHAIRPERSON MILLER:  But would4

that matter if that was like ten years later,5

the pre-existing structure came down and the6

addition was not in conformance?7

MS. BOLLING:  If this project had8

been finished with the little house in front9

and then ten years later the little house fell10

down due to a hurricane, well then I think11

2001.6 applies.12

CHAIRPERSON MILLER:  I didn't say13

that.  I mean, does timing have to do with it?14

I think that Mr. Simmons was15

talking about this piecemeal building to get16

around the regulations.  Is that a factor in17

that --  I know the Zoning Administrator is18

here -- but in that decision?19

MS. BOLLING:  I would defer to our20

Zoning Administrator for a more detailed21

analysis.  Based upon the regs at issue here,22
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it would have to be an act of God or a1

casualty for it to be rebuilt, and it doesn't2

fit under that reg because we don't believe3

that there was a casualty or an act of God to4

rely on 2001.6.  Therefore, the remaining5

structure has to come to the eight-foot side6

yards.  It would have to be altered --7

reconstructed.8

CHAIRPERSON MILLER:  Okay.  But9

I'm talking about the addition was built10

before the structure came down.11

MR. GREEN:  We hear what you're12

saying, Madam Chair.  And we believe that13

we're getting into the essence of the case.14

We also believe that the Zoning15

Administrator is the proper entity to address16

that.  Counsel will not and cannot.17

CHAIRPERSON MILLER:  Okay.  And18

now is it your position then that the Board19

probably shouldn't decide this case on the20

motions for summary judgment, then in fact21

there is testimony that we need to hear?22
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MS. BOLLING:  That is the1

District's position, Madam Chair.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

Any questions from the Board of5

DCRA?6

(No audible response.)7

CHAIRPERSON MILLER:  Okay.  Okay,8

Mr. Brown -- is that it?9

MR. GREEN:  That is our position,10

ma'am.  Thank you.11

CHAIRPERSON MILLER:  Thank you12

very much.13

Okay.  Mr. Brown?14

MR. BROWN:  And I'll try to be15

brief.  And again, in the context of what16

we're doing here, the motion to dismiss and I17

concur with DCRA that there is no basis for18

this motion to dismiss and that we ought to19

proceed to the hearing.20

But I'd like to again just for21

clarity, the appeal is based on two elements22
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as it currently stands.  One -- and these have1

been consistent throughout -- one, that the2

fourth building permit which -- and you've got3

the language -- but it's clear on its face.4

it says demolish a portion of an existing5

single-family dwelling due to the structural6

integrity and possible collapse of the house7

which is dangerously unsound, rebuild8

structure to current building code9

specifications per existing permits and plans.10

And again, those existing permits and plans11

were the original ones.12

And just on the face of it,13

supported by the documentation I've provided14

with the process that went through with DCRA15

in collaboration with my client and the16

documentation -- the sequence of demolition --17

which always anticipated going down literally18

beyond the foundation and removing that if19

that was required.  At the time this permit20

was issued with an awful lot of information,21

the city said you can demolish and rebuild22
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again the 1933 portion of the structure.  And1

that gave my client an absolute right to2

rebuild it according to the permit.3

Only later when Mr. Crews changed4

his mind in response to objections from the5

community did this requirement for a fifth6

permit -- which is now being challenged --7

arise.8

CHAIRPERSON MILLER:  Mr. Brown,9

are you addressing Mr. Simmons' motion to10

dismiss?11

MR. BROWN:  Well, I'm laying out12

the issue.  And basically, I'm laying out the13

two issues.  And I'll say why there's no basis14

for the motion to dismiss.  All right?15

CHAIRPERSON MILLER:  If you get to16

that.  Because that's what you were17

complaining about before, that we weren't18

focusing on the motion to dismiss, which is19

what we're --20

MR. SIMMONS:  Thank you very much,21

Madam Chair.22
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MR. BROWN:  All right.  The fourth1

permit was issued.  We maintain it's valid,2

and that based on estoppel most definitely,3

and latches -- and we've laid out the facts4

supporting that claim.  You may ultimately5

disagree with that, but we've laid out a valid6

claim under latches and estoppel in support of7

the operability of the fourth building permit.8

The second issue --9

CHAIRPERSON MILLER:  What's the10

point of that though to today's discussion?11

Does that defeat the motion to dismiss?  Is12

that why you say that?13

MR. BROWN:  Absolutely.14

CHAIRPERSON MILLER:  Okay.15

MR. BROWN:  I mean, if I've made -16

CHAIRPERSON MILLER:  Okay.  I just17

wanted to know why you weren't saying it.18

MR. BROWN:  And in both contexts,19

if I've laid out a valid claim supported by20

all the elements necessary, whether you21

ultimately disagree with that, I've laid out22
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a claim that ultimately the Board could1

accept.  And I --2

CHAIRPERSON MILLER:  Okay.  Let me3

just say this.  Let me just say this, because4

I don't want you to get into your arguments on5

latches and estoppels.6

MR. BROWN:  Okay.7

CHAIRPERSON MILLER:  Sometime we8

could conceivably rule on the questions of law9

on this, and then still get to a question of10

latches separately, which may be not a11

question of law.12

The question of whether they're --13

and I was going to raise at the end when we're14

finished here -- but some questions may be15

questions of law.  We may decide as a matter16

of law that termites are not a casualty.17

Now whether there are other issues18

about who did what, when, that do require19

testimony and evidence, it can be both.  It's20

not necessarily one or the other is what I'm21

saying.22
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MR. BROWN:  Well --1

CHAIRPERSON MILLER:  I understand.2

Latches and estoppels --3

MR. BROWN:  All right.4

CHAIRPERSON MILLER:  -- which5

could defeat that.6

MR. BROWN:  Which without going7

into details, I've laid out the elements8

required to be argued.9

And then also if you go to 2001.610

-- and again I think we agreed that at one11

point the addition, and the addition is12

substantially in the same place as it was in13

this picture -- that the addition was built at14

a time that the original 1933 structure15

existed.  At the time it was built, it was16

entirely in conformance with the building17

permits and the law which allowed the five-18

foot side yards.19

There's also no dispute that the20

original 1933 structure has gone away.  But21

what was built as the addition is under22
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2001.6.  We need to be careful with our1

terminology.  It's not a pre-existing2

structure.  It's an existing nonconforming3

structure.  In this case, it has side yards4

less than eight feet.  So that the addition5

that's there is in fact -- and at the time6

this picture was taken, the structure7

comprised of the addition and the old portion8

-- as a valid nonconforming structure, not9

meaning --10

CHAIRPERSON MILLER:  Do you know11

when that picture was taken?12

MR. BROWN:  It was prior to the13

demolition, which occurred in -- prior to the14

issuance of the fourth building permit which15

I think was issued in 2006.  Hold on.  Late16

2006, early 2007.  This was the condition.  I17

can't be more precise right now.18

And they obtained the fourth19

building permit, which I believe was dated20

February of 2007, which then authorized the21

removal of the front portion.22
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But what's important under 2001.6,1

there's no reliance on a pre-existing2

structure.  There's reliance on a3

nonconforming structure.  And this structure4

as it exists in this picture -- or how it5

exists now without the original front -- are6

both nonconforming structures because they7

don't meet -- in this case -- the eight-foot8

side yards.9

Under 2001.6, in the event you10

have a nonconforming structure -- and again,11

what exists now -- the addition is a12

nonconforming structure -- you have under the13

situation of an act of God or a casualty.  I'm14

not saying and never have said that this is an15

act of God.  I've said it's an act of God or16

casualty under 2001.6.17

And what I think has been almost a18

preoccupation with termites.  I mean, the19

casualty here is not the termites.  The20

casualty here is -- and it's well established21

-- the structural defect and structural22
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failure of the original structure.  And that1

was happened to be caused by termites.  And as2

I put forward, perhaps other causes.3

But at the time my client bought4

it, the structure was the way it was.  And Mr.5

Lemoine has admitted that in his -- and so6

you've got a situation where the structure has7

failed, and imminent collapse.  Nobody would8

say that we should wait -- and the regulations9

certainly don't require, in fact encourage10

repair -- nobody should wait for this building11

to collapse until you've had this sudden12

casualty.13

And in fact, the definition of14

casualty which we're bound to accept comes out15

of Webster's Unabridged.  And no where in that16

does the concept of sudden occur.17

And I think it's important, and18

it's in my brief and we haven't perhaps spent19

or maybe we've spent too much time on it, but20

the definition is important because it talks21

in terms of an injury, damage, destruction22
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occurring.  It doesn't find fault.  It doesn't1

belay blame.  It happened.  There's an injury2

that's happened.  It doesn't have to be3

sudden.4

And if you see in a lot of5

situations where you have -- and going back to6

the Toggas case -- where you had an act of God7

-- a hurricane.  But it really was at the same8

time a casualty because -- remember, Mrs.9

Miller, I think you were there -- it damaged10

the structural element of that building such11

that it had to be demolished.  And the exact12

same thing happened for different causes.13

And damage is damage.  And in this14

case, it's well documented that the casualty15

-- the structural failure occurred.  And then16

on that basis, you'll apply 2001.6.  We've17

provided the arguments that it meets the 7518

percent rule.  For purposes of what we're19

doing now, that's satisfactory and has not20

been challenged.21

So for purposes of our motion to22
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dismiss here, I've made a claim under 2001.6,1

laid out the important elements -- how this is2

a casualty, not an act of God -- and that we3

meet the monetary threshold.  And that's all4

we should be concerned with today with our5

purposes.6

I would like to end on the last7

point, and the relief that's being asked.  The8

relief our motion to dismiss is ultimately --9

and I disagree that it's warranted -- is10

dismissal.  This concept that we're here11

talking about the Board's ordering the razing12

of this building -- one, it's beyond the13

jurisdiction of this Board.  I tried it once14

upon a time in another case -- Sisson -- and15

a different Board made it very clear and the16

law is clear that the Board doesn't have the17

authority to order my client or any other18

party to demolish or raze a structure that19

exists.  So I don't think we ought to waste a20

whole lot of time on that.21

But I think for purposes of our22
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motion to dismiss, the threshold's very high.1

I've laid out elements with the basic factual2

assertions there.  And that ought to be it. 3

And I would suggest that probably4

in the best use of the Board's time, it may be5

appropriate to resolve this matter today6

rather than coming back June 3rd.  I think7

given the high threshold and what we've8

discussed today, the Board would certainly be9

able to deny the motion to dismiss so that we10

can move forward to what other elements we11

have to do in this case.12

That's it.13

CHAIRPERSON MILLER:  What standard14

do you have for casualty?  Is it just any15

structural damages give rise to relief under16

2001.6?17

MR. BROWN:  Well -- and if you go18

back to -- and again our regulations don't19

include a definition of casualty, but they20

refer us to Webster's -- and the definition21

that I've got in my briefs -- and I'll read it22
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to you.  "A person or thing that has failed,1

been injured, lost or destroyed as a result of2

an uncontrollable circumstance or election."3

So it's talking about this failure, injury,4

destruction, loss that occurs.5

CHAIRPERSON MILLER:  Then we have6

to look at whether it was controllable?  Is7

that right?8

ZC CHAIR JEFFRIES:  Controllable?9

That's what you said?10

MR. BROWN:  And again, if you go11

back here to the situation, the damage -- and12

I think Mr. Lemoine has I think helped the13

Board -- the damage was there, regardless of14

-- in this case it was termites -- but it15

could have been rot.  It could have been old16

age.  The damage was there.  And certainly as17

it relates to my client, the termites were no18

longer there.  The damage was there.  But from19

my client's perspective, she -- and again20

whether it's her fault or not -- she inherited21

a structurally unsound building.  And her22
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responsibility when she discovered that was to1

act upon it.2

I mean, it would have been3

irresponsible -- and she's been vilified for4

a number of things -- but it would have been5

irresponsible for her to sit back and let the6

building collapse.  And then she did what she7

thought was appropriate and sought the consult8

of -- but it was not beyond -- it was beyond9

her control to fix this damage.  And --10

CHAIRPERSON MILLER:  I don't want11

to cut into Mr. Jeffries, but I don't think I12

am.13

I think we were just saying that14

that was a factor perhaps under your saying15

what the definition was that we should be16

looking at, not to have you go address all the17

facts that you think --18

MR. BROWN:  But the interesting19

thing that isn't there -- and I mentioned it20

before -- the one thing -- and it's very21

important because it's very important to the22
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allegations made by the intervenors -- nowhere1

in that definition which we're bound by is the2

concept of sudden in any kind of permutation3

either directly or indirectly.  It's no fault,4

and the damage occurred.  And I think on that5

basis, the facts we've alleged meet that6

standard for purposes of our motion to7

dismiss.8

CHAIRPERSON MILLER:  Okay.  So9

what the Board will do is look at that10

definition in the dictionary, and then we'll11

look at whatever case law has been put before12

us in the pleadings.13

Okay.  Other questions?14

ZC CHAIR JEFFRIES:  Yes.  That15

would be helpful.16

I just want to be clear.  When17

your client purchased this home, the termites18

were no longer there, but the damage --19

structural damage -- had been done.  So there20

was nothing that the Applicant could have21

done?  Is that your point?22
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MR. BROWN:  Absolutely.1

ZC CHAIR JEFFRIES:  Yes.  That the2

structural damage had occurred?3

MR. BROWN:  And let me be clear,4

going a little further.5

The infestation, which is the6

telltale sign of termites, was not present.7

Later when they discovered the damage --8

ZC CHAIR JEFFRIES:  That was a9

visual inspection, right?10

MR. BROWN:  Yes.  But again,11

you're inspecting a building that's closed in.12

It wasn't open.  The walls weren't open.  They13

weren't able to make a full inspection.  But14

there were no signs of termite infestation.15

If you've seen them, it's visible.16

But the walls were closed.  You17

couldn't see it.  And only subsequently did18

they find out that, while there were no19

termites and it clearly -- according to Mr.20

Premo -- the termites had been treated, the21

damage had occurred and existed.  And22
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ultimately, it's the damage -- the lack of1

structural integrity and the imminent collapse2

that's the casualty that was discovered later.3

And a piecemeal -- they found it4

first in the rear.  And then when they5

uncovered the front of the original structure,6

that's when it was discovered.  And it was7

done.  I mean, as the reports say, it was8

essentially irretrievable.9

CHAIRPERSON MILLER:  I'm sure if10

we go to hearing on this, we'll get into that.11

MR. BROWN:  We'll probably get12

quite an education on structure and termites13

and --14

CHAIRPERSON MILLER:  Other15

questions?16

(No audible response.)17

CHAIRPERSON MILLER:  Mr. Lemoine,18

I know we cut you off at the very beginning19

with respect to your motion.  Do you have a20

motion to dismiss as well, or no?  It's21

basically just on the same lines.22



185

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. LEMOINE:  Yes.  I would just1

-- I would support my fellow intervenors in2

their motion.3

CHAIRPERSON MILLER:  Okay.  Okay.4

Okay.  We're not going to decide5

the motion today.  We're going to stick to our6

plan and decide that on the 3rd.7

It does sound like there are some8

issues -- factual issues -- in dispute.  But9

we'll take a careful look at that as well.10

So I think we have a date11

scheduled for July 15th for a hearing for12

whatever factual areas need to be gotten into.13

I think we have a very full record.14

Is there anything that anyone15

wishes to say on this that they think we don't16

have information that we need?17

MR. SIMMONS:  If I may, Madam18

Chair, just in summing up.  It's very19

interesting I think as we reach the end of20

this interesting conversation that the two21

critical facts of the notice of appeal are now22
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beyond dispute, if they ever were even in1

dispute.2

But it's even more interesting now3

that with Mr. Premo's new affidavit, it4

supports the motion to dismiss in that the5

termites were not sudden.  The case law and6

the definition support the notion that act of7

God and casualty need to be sudden.8

But I'm most concerned -- and I9

want to point out to the Board just briefly10

before we conclude -- that the same brush that11

we have been tarred with has been used by12

Appellant just now.  The notice of appeal13

talks about termite damage.  And now we're14

beyond termite damage to any kind of15

structural damage.  We're talking about fourth16

building permits and other things which were17

not part of the motion to dismiss or not part18

of the facts that were alleged.19

So we seem to be quite a bit20

farther in the presentation that we just had21

than the narrow motion to dismiss that was22
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requested that we address by Appellant.1

The simple fact of the matter is2

that perhaps these issues legally are3

separable, and some can be decided and some4

can't.  And we would certainly suggest that at5

the very least the issues of whether there is6

a pre-existing structure and the rights of7

applying the grandfather provision of 405.8,8

there is no factual issue whatsoever.  There9

never was a factual issue.  That is certainly10

ripe for decision.11

Likewise, we submit that the issue12

of whether act of God or casualty can be a13

termite infestation or termite what have you14

is now simply a matter on which this is ripe15

for decision.16

So having said that, I thank you17

very much.18

CHAIRPERSON MILLER:  Okay.  Thank19

you.20

I think that what I envision the21

Board doing is we're going to look at the22
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motions to dismiss and opposition and the1

motion for summary judgment -- all of that2

before.  And if there are legal issues that3

the Board feels it can decide on, then it will4

and narrow the scope of the hearing.5

There may be issues such as came6

up that we want to ask the Zoning7

Administrator's opinion on.  And we might not8

decide it, even though it might not be9

dependent on a fact.10

So whatever, I think hopefully we11

will get a pretty focused hearing at that12

point, unless everything's decided as a matter13

of law.14

Okay.15

MR. BROWN:  Madam Chair?16

CHAIRPERSON MILLER:  Yes.17

MR. BROWN:  Could I just ask --18

the 3rd -- June 3rd when we're here for19

decision, that's not when you're going to be20

seeking more information from the Zoning21

Administration.  We're just public meeting22
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decision.  No expectations from any of the1

parties?2

CHAIRPERSON MILLER:  That's3

correct.  If there are some issues that we4

think we're ready to decide as a matter of5

law, we don't need to hear testimony on, we'll6

do that.  And whatever's left for hearing will7

be picked on the 15th.8

Okay?  All right.  Thank you very9

much.10

MR. GREEN:  Thank you, Madam11

Chair, Members of the Board.12

CHAIRPERSON MILLER:  Okay.  I know13

that there are parties and individuals waiting14

for the afternoon case.15

We just finished our morning.  And16

we would like to take a break so that we're17

fresh for you.  So we'll come back at 2:15.18

So you can and go back.19

I know that there's a motion for20

continuance.  And sometimes those things go21

quickly, and sometimes they don't.22
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And I know that there's a party1

status application.  So I think it best that2

we take this break before we do that.3

So you all can take a break too.4

Thanks.5

(Whereupon, at 1:34 p.m., the6

public hearing was adjourned to resume at 2:267

p.m.)8
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

2:26 p.m.2

CHAIRPERSON MILLER:  Okay.  This3

hearing will please come to order.4

Good afternoon, ladies and5

gentlemen.  This is the May 20, 2008 public6

hearing of the Board of Zoning Adjustment of7

the District of Columbia in the afternoon.8

My name is Ruthanne Miller.  I'm9

the Chair of BZA.10

To my right is Mr. Marc Loud, who11

is the Vice-Chair.  And next to him is Mr.12

Michael Turnbull from the Zoning Commission.13

Mary Oates Walker, who normally sits next to14

me, is another Board Member who is not here15

today.  And Shane Dettman is here with us,16

whose a Board Member.17

Next to Mr. Dettman is Mr.18

Clifford Moy from the Office of Zoning; Ms.19

Lori Monroe from the Office of Attorney20

General; and Ms. Beverley Bailey from the21

Office of Zoning.22
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Copies of today's hearing agenda1

are available to you and are located to my2

left in the wall bin near the door.3

Please be aware that this4

proceeding is being recorded by a court5

reporter and is also webcast live.6

Accordingly, we must ask you to refrain from7

any disruptive noises or actions in the8

hearing room.9

When presenting information to the10

Board, please turn on and speak into the11

microphone, first stating your name and home12

address.  When you're finished speaking,13

please turn your microphone off so that your14

microphone is no longer picking up noise or15

background sounds.16

All persons planning to testify17

either in favor or in opposition are to fill18

our two witness cards.  These cards are19

located to my left on the table near the door20

and on the witness tables.  Upon coming21

forward to speak to the Board, please give22
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both cards to the reporter sitting to my1

right.2

The order of procedure for appeal3

applications is as follows:  1) Statement and4

witnesses of the Appellant; 2) the Zoning5

Administrator or other government official's6

case; 3) Case for the owner/lessee or operator7

of the property involved, if not the8

Appellant; 4) the ANC within which the9

property is located; 5) Intervenor's case, if10

permitted by the Board; 6) Rebuttal and11

closing statement by Appellant.12

Pursuant to Section 3117.4 and13

3117.5 of the Zoning Regulations, the14

following time constraints will be15

maintained:.  Appellant, persons and parties16

except an ANC in support, including witnesses,17

60 minutes collectively; Appellant, persons18

and parties except an ANC in opposition,19

including witnesses, 60 minutes collectively;20

individuals, 3 minutes -- except we don't have21

individual testimony in an appeal, which I22
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think is the only type of case we have today1

on the agenda.  These time restraints do not2

include cross examination and/or questions3

from the Board.  Cross examination of4

witnesses is permitted by the Applicant or5

parties.  The ANC within which the property is6

located is automatically a party in a special7

exception or variance case as well as an8

appeal case.9

Nothing prohibits the Board from10

placing reasonable restrictions on cross11

examination, including time limits and limits12

on the scope of cross examination.13

The record will be closed at the14

conclusion of each case except for any15

materials specifically requested by the Board.16

The Board and the staff will specify at the17

end of the hearing exactly what is expected18

and the date when the persons must submit the19

evidence to the Office of Zoning.  After the20

record is closed, no other information will be21

accepted by the Board.22
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The Sunshine Act requires that the1

public hearing on each case be held in the2

open before the public.  The Board may,3

consistent with its rules of procedures and4

the Sunshine Act, enter Executive Session5

during or after the public hearing on a case6

for purposes of reviewing the record or7

deliberating on the case.8

The decision of the Board in these9

contested cases must be based exclusively on10

the public record.  To avoid any appearance to11

the contrary, the Board requests that persons12

present not engage the Members of the Board in13

conversation.14

Please turn off all beepers and15

cell phones at this time so as not to disrupt16

these proceedings.17

The Board will make every effort18

to conclude the public hearing as near as19

possible to 6:00 o'clock p.m.  If the20

afternoon cases are not completed at 6:00, the21

Board will assess whether it can complete the22
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pending case or cases remaining on the agenda.1

At this time, the Board will2

consider any preliminary matters.  Preliminary3

matters are those that relate to whether a4

case will or should be heard today, such as5

requests for postponement, continuance or6

withdrawal, or whether proper and adequate7

notice of the hearing has been given.8

If you're not prepared to come9

forward with a case today, or if you believe10

that the Board should not proceed, now is the11

time to raise such a matter.12

Does the staff have any13

preliminary matters?14

MS. BAILEY:  Madam Chair, good15

afternoon to everyone as well.16

There is, but there's only one17

case on the afternoon agenda.  Would you like18

for me to call the case and then swear the19

witnesses in and then we can take it up at20

that point?  But there are preliminary21

matters.22
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CHAIRPERSON MILLER:  Right.1

Right.2

Well, since there is only one3

case, let's handle those preliminary matters4

within that case.5

And why don't all individuals who6

are intending to testify today, please rise to7

take the oath.  And Ms. Bailey will administer8

it.9

(Whereupon, the witnesses were10

sworn.)11

MS. BAILEY:  Madam Chair, Members12

of the Board, our case this afternoon is an13

appeal.  And the number if 17767 of McLean14

Bible Church, pursuant to 11 DCMR 3100 and15

3101, from an October 15, 2007, decision16

determination letter from the Zoning17

Administrator concerning a church as an18

accessory use to an existing movie theater.19

That is the Uptown Theater.  The property is20

located in the Cleveland Park Overlay21

District, C-2-A District, at premises 342622
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Connecticut Avenue, NW, Square 2069, Lot 816.1

The preliminary matters that staff2

has are three.  There is a request for3

continuance of the hearing this afternoon.4

Secondly, there's a request for an intervenor5

or party status from the Cleveland Park6

Citizens Association.  And thirdly, the7

Appellee filed a motion for summary judgment.8

CHAIRPERSON MILLER:  Okay.  I9

think the first two are most in the nature of10

preliminary matters.  And I think that we11

ought to deal with the party status question12

first because if -- or intervenor status --13

because if another parties joined, they can14

then address the motion for discontinuance, if15

that's okay with everyone.16

So why don't all the parties come17

to the table and introduce yourselves for the18

record, including the ANC?  And we'll start19

with the Appellant.20

MR. HARRIS:  My name is Denny21

Harris.  I'm the Executive Pastor of McLean22



200

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Bible Church.  And I represent the Church.1

Do you need --2

MR. IDELSON:  George Idelson --3

CHAIRPERSON MILLER:  Wait a4

second.5

Actually, our rules say home6

address as well.7

MR. HARRIS:  Okay.8

CHAIRPERSON MILLER:  Thank you.9

MR. HARRIS:  18609 Foundry -- with10

an F -- Road, Purcellville, Virginia 20132. 11

CHAIRPERSON MILLER:  Thank you.12

DCRA?13

MS. PLEASANT:  Good afternoon,14

Madam Chair, Members of the Board.15

Assistant Attorney General Shakira16

Pleasant, representing DCRA.17

MR. SURABIAN:  Good afternoon.18

Assistant Attorney General Jay Surabian,19

representing the Department of Consumer20

Regulatory Affairs.21

MS. PARKER-WOOLRIDGE:  Good22
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afternoon, Board Members and Madam Chair.  My1

name is Doris A. Parker-Woolridge.  I'm co-2

counsel.3

CHAIRPERSON MILLER:  And the ANC?4

MR. BECKNER:  Good afternoon,5

Madam Chair, Members of the Board.  My name is6

Bruce Beckner.  I'm a Commissioner in ANC 3C7

representing District 5, which is where the8

subject property is located.9

My home address is 3225 Highland10

Place, NW, D.C.  Thank you.11

CHAIRPERSON MILLER:  Thank you.12

And then we have a party status applicant.13

MR. IDELSON:  I'm George Idelson.14

I'm President of the Cleveland Park Citizens15

Association.16

My address is 3035 Newark Street,17

NW.18

MR. ESPENSCHIED:  Good afternoon.19

My name is Peter Espenschied.  I am First Vice20

President of the Cleveland Park Citizens21

Association.  And I'm here to represent it. 22
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My home is address is 3414 Newark1

Street, NW, in Washington, D.C.2

CHAIRPERSON MILLER:  Thank you.3

Okay.  As I stated before, the4

Board wants to start with the preliminary5

issue of party status application by the6

Cleveland Park Citizens Association.7

I want to start out by saying that8

this Board hears basically two different types9

of cases.  One are applications, and those are10

special exceptions and variances.  And the11

other is this one, which is an appeal.  And12

there are different rules for party status in13

each of those types of cases.14

And in the applications, it's15

generally if you're impacted in a way that's16

different from the general public.  You can17

get party status.18

In an appeal though, it's a little19

bit different.  And I want to read it so that20

we all know the standard that we're21

considering this application under.22
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It's set forth at 3112.15.  It1

says, "At the time of the hearing on appeal,2

the Board in its discretion and for good cause3

shown may permit persons who have a specific4

right or interest that will be affected by the5

action on the appeal to intervene in the6

appeal for such general or limited purpose as7

the Board may specify."8

I'll just start out with this9

discussion. by saying that I think from the10

letter from Cleveland Park Citizens11

Association which is our Exhibit No. 17, that12

the Association has expressed a specific13

interest in the case in that they've always14

been concerned about the overlay.15

I'm not sure where we go from16

there though.  And I think we might need more17

information from the Association with respect18

to how they would see themselves participating19

in this proceeding, and in particular, how it20

would be different from the ANC in this case.21

MR. ESPENSCHIED:  Should we22
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proceed?1

CHAIRPERSON MILLER:  Sure.2

MR. ESPENSCHIED:  Okay.  As I3

said, I'm Peter Espenschied.  I'm First Vice4

President of the Cleveland Park Citizens5

Association.  And our membership has6

authorized us to seek party status in this7

matter.8

We are very intimately involved9

with the Overlay, both its history and its10

current status and current enforcement.  We11

submitted a letter -- or a memorandum in12

support of the request for party status.  And13

I'll just touch on items that are mentioned14

there.15

The Overlay was enacted in 1989,16

and our organization was involved at that time17

in the formulation of it.  It was one of the18

first overlays in the neighborhood commercial19

overlays in the city.  And in fact, three of20

those are located in the area of our ANC and21

close to the Cleveland Park Citizens22
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Association's territory.1

We have been concerned about2

issues of enforcement, issues of clarity in3

the regulations.  And there was in particular4

a set of meetings over the past few years5

involving the Office of Planning and the6

Zoning Administrators to seek to resolve7

issues of clarity in the way in which the8

original language of the overlay -- overlay9

regulations had been formed.10

We were an invited partner in11

helping to re-write the new definitions of12

terms, which were at the -- at the -- were the13

crux of issues that had led to widespread14

feeling that there was a problem of clarity15

and definition in the overlay which had16

interfered with its easy enforcement.17

We are -- were and are -- very18

concerned for it to be easy to enforce, easy19

to understand.  And to that end, we were very20

interested in resolving the definitions21

problem.  And those have been resolved so that22
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now our interest is focused on having the1

overlay enforced and understood by everybody.2

Now it is easy to understand.3

We feel that this is a sort of4

subtopic for the ANC, which has a much broader5

area of concern than we do.  We have worked in6

close cooperation with the ANC.  And I think7

I would suggest -- and of course Commissioner8

Beckner may want to comment on this -- that9

the CPCA has in fact been a source of10

information that has been to some extent11

guided the ANC's own decisions on this matter.12

In any case, we have worked in13

collaboration with them.  And towards the same14

end, we're in agreement on these things.  But15

our position is not duplicative of the ANC.16

We are seen in our own community as a resource17

-- as a source on the subject of the overlay18

and its enforcement.  And we think that it's19

important for us to maintain a presence in the20

case.21

But I'd be happy to answer any22
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more specific questions that any of the Board1

Members may have.2

ZC MEMBER TURNBULL:  What is the3

membership of your organization?4

MR. ESPENSCHIED:  It's -- I don't5

know exactly, but it's of the order of about6

300 --7

ZC MEMBER TURNBULL:  Three8

hundred?9

MR. ESPENSCHIED:  -- something10

like that -- individuals.11

ZC MEMBER TURNBULL:  And your12

concern is that the ANC may not best represent13

the community issues on this?14

MR. ESPENSCHIED:  Well, there's no15

contrast in our representation.  It's really16

more a matter of focus.17

ZC MEMBER TURNBULL:  Wouldn't you18

want to be joined together at the hip with19

them?20

MR. ESPENSCHIED:  Well, in terms21

of the testimony you would hear from us, there22
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would be no disagreement on -- in their1

position and ours at this point.2

I would suggest and invite you, if3

you're willing, to hear commentary from the4

ANC Commissioner on the relative roles here.5

ZC MEMBER TURNBULL:  Okay.  Thank6

you.7

CHAIRPERSON MILLER:  Well, let me8

ask Mr. Beckner then.9

Mr. Beckner, the ANC has filed a10

very thorough focused motion in this case with11

case law and addressing the legal12

interpretations.  Well, I mean, I was trying13

to ask Mr. Espenschied this, but I guess he14

wanted to turn to you.  Is there something15

that's different that the Cleveland Park16

Citizens Association would add to this?17

MR. BECKNER:  Well, there's two18

points that I would make.19

First, Mr. Espenschied is correct20

in saying that the CPCA has been a leader in21

working with and working on the neighborhood22
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commercial overlay district.  So I want to1

ratify his statement about that.2

Secondly, as you know, 3115.1 of3

Title 11 DCMR defines a method of the ANC's4

participation.  And as you also know since5

you've read our paper, there is a resolution6

passed by the ANC that attempts to be7

comprehensive and specific.8

Nevertheless -- and I'm here by9

express authority from the ANC under that10

resolution.  Nevertheless, the Board's11

obligation to give great weight to the ANC is12

pretty much circumscribed by what's in the13

resolution.  So if there are other things that14

come up that we didn't anticipate during the15

proceeding, I may speak to them pursuant to16

that delegation of authority.  But it's not17

clear whether or not the Board would have to18

give great weight to those additional things19

because they're not in the resolution.  So20

that's one point.21

The second point is frankly a22
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practical one, and that is as you know, the1

ANC is not permitted to be a party to an2

action in court.  So if the decision of this3

Board is appealed by either side to the4

District of Columbia Court of Appeals, the ANC5

will not be a party to that appeal.  It cannot6

be a party to that appeal.7

And so therefore, it's8

participation in representing the community9

ends here, whereas the CPCA if it were made a10

party here, then obviously can -- if it11

chooses -- participate in any appeal of this12

Board's decision.  And in my mind, that's a13

really significant difference.14

I think at best, an ANC15

Commissioner is permitted to participate in16

court in his or her official capacity as an17

ANC Commissioner.  But frankly, I don't know18

whether or not that would pertain to an appeal19

from a decision like this as opposed to an20

original jurisdiction case where a21

Commissioner appears in Superior Court on some22
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matter or other relating to the ANC.1

So that's the two reasons that I2

think that the Citizens Association's3

participation here is not going to be4

duplicative of the ANC's.  Yes, we both5

represent the community, but we do it in6

different ways.7

CHAIRPERSON MILLER:  Okay.  Let me8

just address starting with the second point,9

because this has come up in cases that we have10

entities that want to participate because they11

fear that the ANC can't appeal the case and12

then there won't be anyone from the community13

that could appeal the case should they be14

dissatisfied with the result.15

And we have checked the law on16

that, and the Court of Appeals actually gives17

standing to anyone to appeal who is aggrieved18

by the decision.  So that person does not even19

have to have participated in this decision, in20

this case never mind be a party.21

And basically, I think -- and22
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we'll see where we're going with this -- but1

I think the Board recognizes the credentials2

of CPCA and their interest, and that's not at3

issue.  In these types of appeals, what's at4

issue are usually -- and in this case in5

particular -- I think very specific legal6

issues, such as what's an accessory use and7

what's allowed under the overlay.  There may8

be more to it.  I'm simplifying it.9

But it just appears to the Board10

to begin with that both the District and the11

ANC have fully briefed this issue -- this12

legal issue.13

So I didn't hear what your first14

point was with CPCA.  It wouldn't be15

duplicative for some reason.  I understand16

that your representation is not duplicative.17

But I'm not sure what would happen in this18

proceeding that wouldn't be duplicative19

because it doesn't sound like as in some20

instance where someone comes in and says the21

ANC doesn't represent my interests, or this22
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association's interests, and so they're going1

to be giving a different argument.  I haven't2

heard that in this case.3

MR. BECKNER:  Well, my first point4

is that my representation of the ANC here is5

somewhat circumscribed by the resolution that6

sends me here in terms of the Board's7

obligation to give great weight.  So if8

there's something that comes up in the course9

of the case that's outside the resolution, I10

might speak to it, but what you do with it is11

different, or potentially could be different12

than if it's something that comes up within13

the scope of the resolution, whereas the CPCA14

isn't so constrained.  I mean, they have a15

complete mandate from their members to16

participate fully.17

So I mean, I realize it could be a18

hypothetical situation I'm talking about, but19

I am also obligated to bring that to our20

attention that there might be something that21

comes up in the case that's outside the scope22
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of the resolution that sends me here from the1

ANC.  And then my voice would be not needed,2

but at least less important.3

CHAIRPERSON MILLER:  So it would4

--5

MR. BECKNER:  I mean, certainly we6

don't disagree as to we think the Zoning7

Administrator's decision should be upheld by8

the Board.  There's no question about that.9

But with respect to the fine points that we10

might or might not end up getting into, I11

guess that's what I'm concerned about.12

CHAIRPERSON MILLER:  Okay.  Could13

I just make a couple points?14

See I'm not sure if this case is15

going to involve witnesses or not, because16

this case on its papers that have been filed17

so far looks very legalistic.  And so if they18

weren't going to be taking a different legal19

point of view, then it seems like it would be20

redundant perhaps.21

But if we got into some kind of22
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situation where testimony was important, there1

is also an option where either we've allowed2

an association to join with an ANC, or the ANC3

to call a member of the association if they4

want to address a certain point.  Do you have5

a comment on that?6

MR. BECKNER:  I don't have7

anything further.  Thank you.8

MR. ESPENSCHIED:  Ma'am?9

CHAIRPERSON MILLER:  Sure.10

MR. ESPENSCHIED:  I think that one11

of the parts of the standards for determining12

party status is impact.  And there certainly13

is a potential special impact for the Citizens14

Association in anything that happens regarding15

the status or the enforcement of the overlay.16

And as you've seen, our membership is looking17

for us to defend the overlay I would say at18

this point.  And anything that happens here is19

going to -- anything that happens either way20

-- is going to have immediate effect and21

undoubtedly precedential significance.  And22
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we're at the center of that, and we feel that1

it's appropriate therefore for us to be2

parties to this appeal.  Thank you.3

CHAIRPERSON MILLER:  Okay.  I4

misplaced the paper where I actually read --5

here it is.  I just want to say one more time6

that intervention status is different from7

appeals.  It doesn't go to impact to the8

extent that the special exceptions do.9

You do have an interest that's10

going to be affected.  I agree with that.11

That's really part of it.12

If you could just show us a little13

bit more of like what would you do that's14

different from the ANC?  The ANC has filed a15

very thorough pleading in this case.  And so16

-- unless I'm missing a paper of yours, which17

I'll doublecheck.  I haven't seen that.  And18

then if there's something different, then we19

would say okay, that's the purpose for which20

you would participate.21

MR. ESPENSCHIED:  I think you have22
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what we have filed.  We did not attempt to1

replicate or duplicate the legal filing that2

the ANC made.  We are in wholehearted3

agreement with it.  But our purpose was not to4

be a carbon copy, but rather to reflect the5

community concerns with this matter, as the6

ANC is more diffuse about it.  I mean, the ANC7

is presenting expertise -- legal expertise8

about this.  And we certainly think that they9

are correct.10

But should have in mind that the11

ANC has nine single-member districts.  They 12

represent a lot of issues.  Their constituency13

is broader -- spread geographically broader --14

and therefore in Cleveland Park more diffuse15

than the Cleveland Park Citizens Association,16

which is a smaller area, very focused on its17

issues -- on Cleveland Park issues.  And this18

is I would say one of the biggest issues for19

us over time -- a very important thing.  So we20

wanted to be able to speak to it s things come21

up.22
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CHAIRPERSON MILLER:  I hear what1

you're saying about how this is an important2

issue to you all and it directly affects your3

group.  But what I don't hear is how are you4

going to participant.  What do you want to do5

in this proceeding?6

They're basically legal questions.7

And that's been briefed by the other parties.8

They've briefed the legal issues.  And that's9

what this Board is focusing on.  We're not10

making policy.  We are interpreting the11

regulations.12

MR. ESPENSCHIED:  Well, for one13

thing we would want to have the opportunity to14

examine the witnesses for the Church or for15

the Applicant on the matter.  And that may16

very well take a somewhat different course17

from what the ANC representative would do.18

Part of I guess the problem in19

determining what we would do or how we would20

use party status is that we don't know.  I21

think no one involved here knows exactly how22
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this or what direction this is going to go.1

And we want to be able to put our interests2

forth in the questioning, in the responses to3

other testimony, and that we can't script out4

in advance.5

But our concerns with what happens6

to the Uptown Theater is a very important part7

of where we are and of what our constituency8

cares about, what happens in the neighborhood,9

the specific impacts.  And they are likely to10

go beyond with the ANC has officially involved11

itself with.12

MR. MOY:  Just a quick question.13

I heard you mention that CPCA has been very14

much involved in the enforcement, the clarity,15

the formulation of the overlay.  I suspect16

that if we get into the merits of this case,17

we may have questions about the overlay in18

terms of its purpose, its intent, some19

definitions that are laid out in the overlay.20

Would you consider the CPCA in a better21

position to provide that clarity to the Board22
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than the ANC would?1

MR. ESPENSCHIED:  Yes.  I think2

that it's fair to say we would.  For one3

thing, we have a greater continuity of4

involvement.5

ANC Commissioners, of course, are6

elected every two years.  The ANC, which has7

produced this resolution, contains members who8

weren't there when the work on clarification9

of the definitions began.  And certainly none10

of them were there when the overlay was first11

constructed, which was 1989.12

But CPCA, although no one of us13

was involved in 1989 centrally, we were14

present.  We sort of witnessed the process and15

have individually become more involved and16

have I think a recognizably greater continuity17

of concern.18

Yes, I'm reminded that the text19

amendments -- set of text amendments -- which20

came to the Zoning Commission, the first group21

of them originated with CPCA.  And then the22
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ANC ratified those and presented a resolution1

which was I would say very nearly identical in2

text to the work that CPCA had presented.3

Both organizations were of course4

represented in the discussions about it.  But5

CPCA can claim a depth of background on this6

matter that the ANC by the nature of the7

organization can't do, because it's members8

come and go.9

That doesn't reflect on the10

solidity of the present Chairman and11

Commissioner who have followed this with great12

and very competent concern.13

CHAIRPERSON MILLER:  Have you read14

the ANC's submission?15

MR. ESPENSCHIED:  Have I --16

CHAIRPERSON MILLER:  Advisory17

Neighborhood Commission --18

MR. ESPENSCHIED:  Have I read it?19

CHAIRPERSON MILLER:  Yes.20

MR. ESPENSCHIED:  I've read all of21

the submissions.  Yes.22
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CHAIRPERSON MILLER:  Okay.  They1

do address the overlay.  Are they missing2

something that you have --3

MR. ESPENSCHIED:  No.  No, I'm not4

suggesting that they've missed anything.5

CHAIRPERSON MILLER:  Mr. Beckner?6

Yes?7

MR. BECKNER:  Bruce Beckner again.8

Thank you, Madam Chair, for recognizing me.9

Mr. Espenschied, she did bring up10

a good point.  And that is that certainly if11

the DCRA has in effect moved for summary12

judgment and while our paper doesn't13

specifically call it that, we're asserting14

that there's no material facts in dispute.15

But I don't think for purposes of deciding16

whether or not to grant party status to CPCA,17

we can assume the result of that motion,18

namely that the Board finds that there's no19

facts in dispute.20

And my understanding is that the21

Board is permitted if it chooses to review the22
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facts de novo even in an appeal, so that there1

is certainly at this stage of the proceeding2

the possibility that witnesses will be called3

about such things as what's an accessory use,4

or as the Church's brief suggests that somehow5

accessory use can be modified over time6

because people start doing things with their7

property that they didn't use to do before. 8

I think that kind of evidence --9

if the Board gets there -- would be something10

where clearly the CPCA would have a lot more11

to say and a lot more authoritatively than I12

would representing the ANC.13

CHAIRPERSON MILLER:  In that case,14

couldn't you call representatives of CPCA as15

witnesses?16

MR. BECKNER:  Well, I mean, it17

might go beyond just witnesses.  It would go18

beyond whatever advocacy they would make, as19

again that goes back to my earlier point that20

sitting here today, we don't know precisely21

where this proceeding is going to go.22
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I've got to work off a script1

that's basically my ANC's resolution.  But Mr.2

Espenschied's organization does not.3

CHAIRPERSON MILLER:  Do other4

parties have comments on this?5

MS. PARKER-WOOLRIDGE:  Madam6

Chair, DCRA doesn't take a position either way7

as to the motion.8

CHAIRPERSON MILLER:  Does the9

Appellant?10

MR. HARRIS:  Madam Chairwoman and11

Board Members, the Church would have no12

objection, but has no official position13

otherwise.14

MR. MOY:  Madam Chair, based on15

what I've heard so far, I think I'm leaning16

towards the idea of the Cleveland Park17

Citizens Association participating as an18

intervenor.19

However, what I'd like to know -- and20

I'll sort of pose the question both to the ANC21

as well as the Cleveland Park Citizens22
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Association is first to Cleveland Park.  I1

would be very much in favor in seeing and2

explaining the idea of the ANC and Cleveland3

Park sort of joining together as a joint party4

and participating jointly -- putting on a5

joint case.  But I'm wondering, does that at6

all hinder you in terms of your participation7

in the case, in terms of getting the8

information to the Board that we're going to9

ask questions of you as well as any potential10

cross examination that you might have?11

MR. ESPENSCHIED:  Peter12

Espenschied.13

I think it could create some14

awkwardness, because as Commissioner Beckner15

has pointed out, the ANC is circumscribed by16

its resolution.  We are not.  And to join17

together, we would have to be considering18

exactly who can say what, where does their19

great weight lie.  It seems as though it20

potentially would introduce a needless21

complication to do that.22
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And it would I guess raise some1

question about who can cross examine and who2

can be cross examined.  It also would raise a3

potential at least minor issue about service.4

We would want to be receiving directly5

whatever documents there are and so on.6

CHAIRPERSON MILLER:  Okay.  Let's7

just say this.  Instead of joining, I think8

that the consensus of the Board is that you do9

have some special interests in the area and10

that you may have something different to11

contribute.12

I want to just bring to your13

attention -- I often read through these rules14

and people kind of glaze over and I don't15

think they really pay that much attention to16

some aspects.  And I want to tell you that if17

they talk about parties in opposition18

including witnesses, 60 minutes collectively19

except an ANC.  So the ANC has the most time.20

However, I don't think this Board is inclined21

to then give a whole 60 minutes or whatever to22
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another organization that we're really not1

sure that we think -- it sounds like it's2

somewhat secondary -- that the ANC has made3

major points and that what we would like to4

let you do is add anything that might be5

different from what the ANC has said.6

And as part of our regulation of7

hearings in general, we don't want redundancy.8

And we know that those at the ANC and DCRA9

have similar positions.  So I think the10

consensus is if we admit you as a party, it is11

going to be somewhat limited to whatever else12

is different from what -- they'll go before13

you -- whatever is different.14

MR. ESPENSCHIED:  Madam Chair, we15

would have no objection to a limitation of16

that sort.  We certainly don't expect to need17

60 minutes.18

CHAIRPERSON MILLER:  Okay.  Okay.19

I think there's a little bit of uncertainty up20

here as to how much would be different.  But21

you would then have that right if there is22
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something different that you need to bring to1

the Board's attention.  You'll be in that2

position to do so.3

Okay.  Why don't we get to the4

next question then?5

MR. ESPENSCHIED:  Excuse me?6

CHAIRPERSON MILLER:  Yes.7

MR. ESPENSCHIED:  Does that mean8

that the status is granted?9

CHAIRPERSON MILLER:  Yes.  It does10

mean that the status is granted.  And my11

qualifications are very minor qualifications.12

We're just saying that you would come after13

the other parties and not be redundant of14

their points.15

MR. ESPENSCHIED:  Yes.  Thank you.16

CHAIRPERSON MILLER:  Okay.  Okay.17

We have a motion for a continuance18

now from the Appellant.  And maybe you can19

elaborate on this more.20

It wasn't clear why you're not21

prepared to go forward today from the letter.22
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It says as of May 6th, you had gotten a motion1

for summary judgment and that -- if I'm2

correct -- that in part you were surprised3

about that, that you didn't understand how to4

deal with that in the context of an appeal5

before the BZA.  I understand that.6

But I guess I would like more7

elaboration still on why you wouldn't be ready8

to proceed with our appeal, which you knew the9

date long before.10

And then I understand you were11

waiting to see what was going to happen with12

the theater.  But then you knew that, at least13

as of May 6.14

So did you not have enough time15

between May 6 and May 20 to follow through16

with being prepared for your appeal, or what?17

MR. HARRIS:  Madam Chair and Board18

Members, I'd be glad to elaborate on that.19

To give you hopefully not too much20

background, our relationship that would allow21

us to do business at the Uptown Theater is22
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with a group called National CineMedia.1

National CineMedia is the licensing agent for2

AMC which has the lease with the owners of the3

Uptown Theater.4

Through the course of last year,5

AMC had not given its indication of renewing6

that lease.  Because our license is provided7

by NCM as an agent of AMC, which is the8

representative of the theater, we didn't know9

until actually April 18, we were informed by10

the owner that AMC had chosen to go ahead with11

that.  Had they not done that, we would have12

a license that couldn't be effective in any13

way.  So we didn't know if we were in, out,14

alive, whatsoever.  And we're unable to15

proceed at all.  We've had a significant16

period of time even before May 6 leading up to17

that, but simply didn't know what the facts18

were that we were going to be dealing with,19

whether there was even a basis for appeal at20

all if that lease was not -- or the agreement21

was not extended.22
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We learned that on April 18.  And1

then on the 7th -- the 6th or the 7th, I'm not2

absolutely sure.  If you say it's the 6th, I3

would presume that's right.  We received by4

mail something that had been filed on the 1st,5

and that was our first indication of that.6

And between that time and the 20th, we did not7

have time to sit down with our counsel and8

make the arrangements that we feel were9

necessary to make that appeal effectively to10

represent the Church.11

CHAIRPERSON MILLER:  Did you sit12

down with attorneys?13

MR. HARRIS:  We have talked to14

some attorneys about representing us, but had15

not secured that.16

CHAIRPERSON MILLER:  Is there any17

question that you are planning on following18

through with this appeal?19

MR. HARRIS:  No. 20

f I could add one thing, on the21

13th -- I believe it's the 13th and the22
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Regulatory Affairs Department may come in on1

that -- I received a call from one of their2

associates.  And at first, it was somewhat3

confusing.  Said -- I believe the reference4

was to one of the parties -- someone who would5

be involved today had a conflict and they6

wanted to talk about another date when we7

might move that from today.8

And then when I called back in9

response to that later that afternoon,10

apparently between the call from that11

department to us and our return call, our12

request for a continuance was received by the13

department.  And I believe it was T. Maddox-14

Levine when I talked to her at that time --15

she was the person who had called earlier in16

the morning -- indicated that they would be17

assenting to that.18

So again, it was my impression19

that she had indicated as a general rule --20

she certainly wasn't speaking for the Board in21

any way -- but as the general rule that both22
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parties have agreed to that, that is often the1

outcome.2

CHAIRPERSON MILLER:  It's often3

the outcome, but it's not always the outcome.4

And it's not --5

MR. HARRIS:  I recognize that.6

CHAIRPERSON MILLER:  Yes.  And7

it's not something we encourage.  I mean,8

sometimes it serves a useful purpose because9

sometimes the parties get closer together and10

work out a lot of issues.  And then actually11

what's left, if anything, is more efficient.12

But in this case, it doesn't sound13

like anything's going to change.  It's just14

that you're not ready.15

MR. HARRIS:  That's right.16

CHAIRPERSON MILLER:  Okay.  But I17

understand D.C. does not object -- DCRA.  Is18

that correct?19

MS. PARKER-WOOLRIDGE:  No, Madam20

Chair.  DCRA does not object to the motion for21

continuance.22
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CHAIRPERSON MILLER:  And how about1

the ANC?2

MR. BECKNER:  No, we have no3

objection also.  We agreed as a matter of4

professional courtesy.5

MR. ESPENSCHIED:  And CPCA has no6

objection.7

CHAIRPERSON MILLER:  Okay.  Board?8

Now what happens, I just want to9

comment, especially DCRA.  With appeals, we10

lose a lot more time when we postpone as far11

as the time that's spent for other parties to12

have hearings and stuff.  And when we postpone13

special exceptions or variances, we usually14

have like a full morning, and it doesn't15

matter if one slips out or something.16

What happens when we lose an17

appeal is we lose the whole afternoon.  So,18

it's just something to think about.  But if19

you're not ready, and the other parties agree,20

I don't think this Board wants to force you to21

stand up and now try to defend your case.22
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So, we can look at another date.1

The other thing is we have a pretty full2

calendar.  So it may not be for a few months.3

MS. PARKER-WOOLRIDGE:  Excuse me,4

Madam Chair?  One other preliminary matter5

that I think also contributes to the6

continuance is the motion for summary judgment7

in which DCRA -- and I don't believe the ANC8

-- have receive an opposition.  So that also9

comes into play.10

CHAIRPERSON MILLER:  Okay.  Let's11

discuss that.12

We also don't have deadlines13

unfortunately in our rules like the courts do14

for motions.  And we often as a general rule15

look to the court's rules.16

I think -- and once you confer17

with attorneys, they know this anyway.  But18

there have been motions for summary judgment.19

Appeals are particularly pretty legal20

questions.  So sometimes as in this case,21

motions for summary judgment are filed saying22
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there's really not an issue as to any facts,1

but they may not even be a need for a hearing2

with witnesses, that this is really just a3

legal question.  How do you interpret4

accessory use?  Or what's allowed under the5

overlay?  We may or may not need testimony. 6

And so, there have been -- well,7

DCRA filed a motion.  ANC -- I can't remember.8

I know you filed your report.  I don't know9

whether it's in the form of a motion expecting10

an opposition or what?11

MR. BECKNER:  For reasons that I12

still can't quite explain, at the time that I13

drafted the report, I had not received either14

the motion of DCRA or the letter from MBC15

requesting the extension.  In fact, there's a16

footnote that makes reference to that.  I've17

since gotten those out of the file.18

So we just simply said this is19

what our position is.  I wasn't aware of20

DCRA's motion.  I think that our position is21

consistent with that motion, that is the case22
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can be decided upon agreed-upon facts that are1

not disputed.  And it's just an application --2

a lot of fact that has to be done.3

I would say that if when you set a4

new date, I would ask if you think the rules5

permit you to do so, to set a date by which6

MBC would make a filing and to give the other7

parties an opportunity to respond to that8

filing all prior to the hearing.9

I don't know whether I would or10

would not respond.  But I'd like to at least11

have a chance.12

And I do note that the rules do13

provide that the ANC's report is filed seven14

days after the appellant's statement is15

supposed to be filed.  So I think the rules16

contemplate the idea that at least the ANC and17

certainly in fairness, the appellee, have a18

chance to respond to the filing of the19

appellant.20

Thank you.21

CHAIRPERSON MILLER:  Okay.  What I22



238

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

was going to say also is that they still don't1

take the place of having your hearing per se.2

What it would mean is you file motions and3

we'll set these dates for these and4

oppositions to these motions.5

And then when the time comes for6

the hearing in the afternoon, such as would be7

now, we would start off probably with hearing8

any argument on the motions.  Or we might ask9

the Zoning Administrator some questions.  And10

then if we were prepared to decide the11

questions as a matter of law, we could do12

that.13

Or if you anticipated presenting14

witnesses, you would have your witnesses with15

you so that if we decided that there were16

certain facts in dispute that were necessary17

to decide the legal questions, we would then18

have a hearing with those witnesses.19

So that's how it will work.  So20

why don't we look for a date that we'd have21

the hearing, and then we can work backwards22
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from that for the other deadlines to motions1

and pre-hearing statements and things like2

that?3

Okay.  Let's start off with a4

date.  We have identified a space on July 29th5

in the afternoon.  Does that work for the6

paries here?7

MR. HARRIS:  Madam Chair and Board8

Members, that would work for the Church.9

CHAIRPERSON MILLER:  Okay.  And10

that gives you enough time to get your counsel11

in order and everything.  Correct?12

MR. HARRIS:  Yes.13

CHAIRPERSON MILLER:  Okay.14

MS. PARKER-WOOLRIDGE:  Madam15

Chair, that date also works for DCRA.16

MR. BECKNER:  And also works for17

the ANC.18

MR. ESPENSCHIED:  And for CPCA.19

CHAIRPERSON MILLER:  Okay.  Good.20

So we got that done.21

All right.  So I just want to also22
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now identify what filings should be coming in1

before that date.2

There is a motion for summary3

judgment by DCRA.  So we should schedule a4

date for the opposition to that.  Perhaps a5

reply -- that's what the courts do if6

necessary.  Okay?7

I think that the same opposition8

-- if you do an opposition -- could address9

the ANC's arguments as well.  It's somewhat10

like a motion even if it isn't called one.11

That would be your opportunity to do that.12

Mr. Beckner, was there something13

else that you had indicated you thought wasn't14

filed?15

MR. BECKNER:  No.  I just16

indicated that I've -- both these papers --17

the DCRA's papers and the Church's papers18

certify mail service.  But I'm just saying19

that the DCRA's paper eventually we did get.20

We never did get the thing from the Church.21

And I think that has to do with mail delivery22
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and not with people doing what they said they1

do.  I'm sure they did serve us.2

And actually I think I'll work out3

privately with them an alternate way of4

service so we don't have that problem again.5

CHAIRPERSON MILLER:  I just want6

to bring to your attention, CPCA is now a7

party in this case.  So whatever you're going8

to file with the Board is required to be filed9

on the parties, which is DCRA, ANC-3C, and10

CPCA.  And you can give him your address and11

everything.  So just exchange addresses.12

Okay.13

MR. HARRIS:  Madam Chair and Board14

Members, I want to ask a clarifying question.15

There are two actions -- if I16

understand it -- the summary judgment and the17

appeal.  Will the hearing on the 29th take18

those in order, combine them, or is there a19

separate hearing?20

CHAIRPERSON MILLER:  Okay.  We21

handle motions first.  So we would handle the22
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motion for summary judgment first.1

However, it's very similar to your2

appeal I think.  It's the flip side of your3

appeal in a way.  And I guess I would say that4

you would also have the opportunity -- if the5

Board Members don't disagree with me -- if6

you're filing an opposition to their motion7

for summary judgment -- we had this morning --8

but you could also file a class motion for9

summary judgment.10

What you're doing is just saying11

-- okay.  If you attorneys want to.  I mean,12

we can leave that time in the schedule.  We13

have a lot of time in the schedule.  We're14

just going to focus the issues.15

But it's very important to know16

whether -- if there are no facts in dispute,17

are we just looking at a legal question that18

the Board has to decide, or are there facts19

that would make a difference?  So that's how20

that's about.21

So it's really the same subject as22
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the appeal.  But it's just focused narrowly1

first on those kind of legal issues.2

Okay.  So Ms. Bailey, I think that3

when we do a schedule, we should leave room4

for that option in case they want to file a5

motion.  Since the Appellant doesn't have6

counsel with him at this point, I'd like to7

leave them that option.8

MR. ESPENSCHIED:  Madam Chair?  In9

the letter that McLean Bible filed requesting10

the postponement, I believe there was a11

question raised -- I think it was the second12

section of their letter -- about the13

procedural appropriateness of the summary14

judgment itself.  And I wondered whether15

that's now a moot question or whether that16

would be a preliminary matter.17

CHAIRPERSON MILLER:  I don't see18

that that would be a preliminary matter.  I19

mean, I think I just tried to explain it to20

him.  But do you have a question about it?21

MR. ESPENSCHIED:  Well, yes, I'm22
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asking a question about procedure.1

It was my understanding -- and the2

representative from McLean Bible may correct3

me -- that they were raising a question as to4

the use of the summary judgment procedure5

within the BZA hearing.6

CHAIRPERSON MILLER:  Yes.  Okay.7

I guess the answer to that is8

we've had a lot of appeals, and DCRA's been9

participating in most of those appeals.  And10

it seems that the nature of the appeals are11

often -- but not always -- legal questions,12

and that the summary judgment motions help the13

Board and the parties focus and they serve14

that interest.15

So sometimes we have motions for16

summary judgment, and then we find out there17

are a lot of facts in dispute, and we go right18

on to hearing.19

MR. ESPENSCHIED:  Well, we have no20

interest in that matter.  I'm simply raising21

it as a question.  So I guess you've answered22
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it.1

MS. GLAZER:  Madam Chair, could I2

just interject for a minute?  Just I think3

it's a very good question because there is4

nothing in our regulations that absolutely5

says the Board can or cannot hear summary6

judgment motions.  But it's kind of an7

inherent authority in an administrative body8

to hear this type of motion if it goes to the9

case.10

We've done research on this in11

other types of motions -- dismissal motions12

and things.  So it was a good question whether13

or not we could do it.  But generally, I think14

it would be an acceptable practice for the15

Board.  I don't think any court would overturn16

if it were reasonably handled, I think.17

Because it is an efficient mechanism to get to18

the heart of a case.19

And I just want to say to you, a20

summary judgment motion is motion for21

judgment.  In other words, if the summary22
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judgment motion is won, the case is over.1

Okay.  So it is the appeal.  Okay.2

I just wanted to make sure you got that.3

Okay.4

MS. PARKER-WOOLRIDGE:  Excuse me,5

Madam Chair.  And one more point of6

clarification if possible.7

Assuming that -- or when the8

opposition is filed and assuming a summary9

motion judgment is filed as well, would the10

Board take into consideration ruling on the11

pleadings at that point in time if it feels12

it's strictly a legal matter prior to the13

29th?14

CHAIRPERSON MILLER:  Board Members15

can disagree with me if they want to.  But I16

would say no.17

I think that the rules provide for18

a hearing.  And we usually -- we always -- at19

least provide the opportunity for the parties20

to address even the legal issues.  So we won't21

be deciding this ahead of time.22
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So Ms. Bailey, I kind of see this1

as you're setting a filing schedule with -- we2

already have the motions in.  So there would3

be the Appellant's opposition to the motion4

for summary judgment and/or a cross motion.5

And parties can tell me if they think that6

this should be something otherwise.7

And then next pleading would be8

the opposition to any new motion for summary9

judgment, if the Appellant files one, and10

reply to the opposition -- and/or reply to the11

opposition.12

MS. BAILEY:  Madam Chair, to give13

the Church sufficient time to secure counsel14

and so forth, I would suggest June 30th as the15

date for the response to the motion for16

summary judgment, if the Board agrees with17

that date.  And that's a little bit more than18

a month from today.19

Then any opposition to any new20

motions, that would be July 7th?21

CHAIRPERSON MILLER:  I don't think22
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that's enough time.1

MS. BAILEY:  Not enough time?2

CHAIRPERSON MILLER:  No.3

MS. BAILEY:  July 14th?4

CHAIRPERSON MILLER:  All right.5

Let's try that.6

MS. BAILEY:  And then July 21st,7

or maybe even July 23rd, all of the additional8

filings are due to the Board -- the ANC's9

arguments and responses and so forth.10

CHAIRPERSON MILLER:  First of all,11

I want to ask the Appellant, is that enough12

time?  June 30th?  Do you think that you would13

have an attorney on board able to file an14

opposition to the outstanding motions and15

possibly a motion?16

MR. HARRIS:  And when you refer17

to, Madam Chair, the outstanding motions in18

plural, I understand there's one outstanding19

motion --20

CHAIRPERSON MILLER:  There is.21

But ANC wrote a report which is in the form of22
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a motion.  So you would probably want to1

respond to both.2

MR. HARRIS:  Yes.3

CHAIRPERSON MILLER:  I want to4

give you the opportunity to.5

MR. HARRIS:  That would be6

sufficient time.7

CHAIRPERSON MILLER:  Okay.  So,8

June 30th would be the date for the Appellant9

to file any opposition and/or cross motion for10

summary judgment, should they decide to.11

And then, July 14th would be the12

date for the parties -- the other opposition13

parties -- to file a reply to the opposition.14

Right?  And an opposition to their motion15

should they file one.  Is that clear?  No?16

Okay.17

Okay.  June 30th is the date that18

the Appellant will file an opposition to the19

outstanding motions.  However, we also said20

they could have the opportunity to file a21

motion once he gets counsel for cross summary22
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judgment.1

So on July 14th, the opposing2

parties will have the opportunity to file a3

reply to the opposition to your motion, if he4

files one.  Yes, he probably will file one --5

will reply to the opposition.  And if he does6

file a motion for summary judgment, you can7

file an opposition to that on July 14th.8

MS. PARKER-WOOLRIDGE:  Excuse me,9

Madam Chair?10

A question with regard to the date11

with the responses due, Appellant has had the12

motion at least at this point in time for13

about three weeks.  And he said that he's14

consulted counsel but hasn't secured one.15

Would it be possible to have their opposition16

response or whatever pleading file due maybe17

a couple weeks earlier?  Because there's been18

sufficient time at least at this point to19

discuss something with counsel or to kind of20

secure counsel.21

CHAIRPERSON MILLER:  Well, what22
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we're doing is trying to count back from the1

hearing date to give enough time.  So is there2

some reason that you need more time on3

something else that you need to push back the4

schedule?5

MR. SURABIAN:  Madam Chair, if6

they were going to file a cross motion for7

summary judgment, we would be doing a8

response.  With two weeks to respond with the9

4th of July holiday in there, it seems two10

weeks would be a short time to do a full11

response to a cross motion.12

MR. HARRIS:  Madam Chair and Board13

Members, I don't think I would object to an14

earlier date for the filing of what you called15

the cross -- I may get my terms --16

CHAIRPERSON MILLER:  The cross17

motion for summary judgment?18

MR. HARRIS:  Our summary judgment.19

CHAIRPERSON MILLER:  Yes.20

MR. HARRIS:  I don't think I would21

have an objection for moving that date22
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forward.  But I would prefer not to move the1

other date, which is the more substantive2

preparation on the appeal process for our3

response to that.4

You're asking would we -- there5

were two -- you've given us two choices by6

June 30th to file a cross motion for summary7

judgment and to respond to the Department's8

filing for a motion for a summary judgment.9

I would request that we hold the time for June10

30th for the first responding to what we11

already have from them.  I mean -- and we12

would be willing to go earlier for -- if we13

were to file a cross motion.  But I would14

prefer to keep those separate.15

CHAIRPERSON MILLER:  All right.16

Well, that would help you too.  Wouldn't it?17

If they have a motion, they'll file it18

earlier.  They just won't respond to your19

motion until June 30th.  Does that work?20

So that would be a week earlier?21

MS. PARKER-WOOLRIDGE:  Okay.  So,22
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just for clarification, what are the dates1

again, Madam Chair?2

CHAIRPERSON MILLER:  I don't know.3

How much earlier are you willing4

to file a motion if you're going to file one5

-- before June 30th?6

MR. HARRIS:  Would June 30th work7

for the Department?8

MS. PARKER-WOOLRIDGE:  Yes, Madam9

Chair.10

CHAIRPERSON MILLER:  Okay.11

All right.  I think we have to12

separate these.13

June 30th is when the Appellant14

would file, if he chooses to, a cross motion15

for summary judgment.16

DCRA, when are you proposing your17

opposition to be due?18

MR. HARRIS:  Madam Chair, I think19

you may have reversed it.  June 23rd was the20

date --21

CHAIRPERSON MILLER:  Sorry.  Yes.22
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June 23rd.  Thank you.  Okay.1

MS. PARKER-WOOLRIDGE:  Okay.  So2

--3

CHAIRPERSON MILLER:  Two weeks4

later or when?  You wanted to get it away from5

the July 4th holiday, I think, or something.6

MS. PARKER-WOOLRIDGE:  Okay.  But7

we still have the 14th on the record.8

Correct?  So if they file their opposition or9

cross motion on the 23rd, then our reply would10

be due on the 14th.  Is that correct?11

CHAIRPERSON MILLER:  You want to12

keep your July 14th date.  That July 14th date13

would be -- okay -- for the opposition to the14

cross motion for summary judgment?15

Let's just take them separately16

right now.17

Okay.  That gives you a little18

more time.  But there's time in the calendar,19

so we just have to space it right.20

They had said that they would do21

on June 30th an opposition to your motion for22
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summary judgment.  He wants to break it up.1

I don't know if your counsel will2

want to break it up.3

MR. BECKNER:  Madam Chair, it4

seems to me that there's only sort of two5

possible outcomes here.  One is that MBC looks6

at DCRA's motion and says we agree that7

there's no dispute about the material facts.8

We think the law applied to those facts comes9

from a different result.  And in which case,10

there would be no need for them to cross move11

for summary judgment.12

The other option of course is if13

they said no, we think there are disputed14

material facts, and here's what they are, and15

here's why they're relevant.  I'm not sure why16

that would require two separate papers to do17

that.  I mean, I'm not trying to trample on18

anybody's procedural rights, but trying to19

avoid some complication here.20

CHAIRPERSON MILLER:  I know.  As I21

started to separate them, I realized -- I'm a22
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lawyer too -- and there's just really no way1

that I think counsel would do that, because2

it's the same legal issues.  They're just3

going to be arguing what's an accessory use4

and what's allowed in the overlay, and just5

disagreeing with the other side perhaps.6

So I think we better go back to one pleading.7

And then the question is really8

though is the 23rd enough time for you.9

Because the reason we are postponing this10

hearing is in order for you to get your11

counsel and to be able to present your appeal12

responsibly.  And so I don't want to set a13

schedule now that will undermine that.  That's14

like too soon. You haven't been able to do it.15

So I don't really know your16

situation.  If you think that the attorneys17

will be ready on the 23rd to do this -- to18

file a pleading -- it's more than a month from19

now.  It seems reasonable.  But --20

MR. HARRIS:  May I respond?21

CHAIRPERSON MILLER:  Yes.22
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MR. HARRIS:  Madam Chair and Board1

Members, I will be gone for two weeks during2

that period.  I'll be the primary person.3

You can imagine in a church, we4

have many people who are pastoral, and those5

are their primary duties.  We have a very few6

who deal with more of the business or perhaps7

the legal side.8

I'm not an attorney.  And I9

apologize for perhaps spinning your time10

because of that.  But it would be difficult11

for me to be available and to have the12

necessary backing and forthing to give them13

the information they need to download from us,14

and then for us to be able to interact and be15

well informed on that in terms of what our16

rights were and how we ought to -- and they17

may come to the conclusion that others are18

coming to and advise us in that regard.  But19

I don't know that, and don't want to presume20

on that.21

CHAIRPERSON MILLER:  Okay.22
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MR. HARRIS:  So I would certainly1

appreciate the time until the 30th.2

CHAIRPERSON MILLER:  Okay.  Let's3

start with the 30th.  If you need more time4

around July 4th, let's see if we can fool5

around with that.6

MS. PARKER-WOOLRIDGE:  What I was7

going to request, Madam Chair, is if the8

Appellant's pleading is due on the 30th, then9

could DCRA have until the 21st to file it's10

responsive pleading?11

CHAIRPERSON MILLER:  You want July12

21st --13

MS. PARKER-WOOLRIDGE:  Yes, Madam14

Chair.15

CHAIRPERSON MILLER:  -- to16

respond?  Okay.17

I don't see why not.  Do we have18

one more date though after that?19

MR. ESPENSCHIED:  Madam Chair,20

does moving that to the 21st change the place21

of the 23rd of July?22
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CHAIRPERSON MILLER:  Yes.  I think1

we would be making a few changes.  That's what2

I'm trying to figure out.3

MR. ESPENSCHIED:  Because you had4

set the 23rd as the deadline for all filings5

to be in.  Does that now become the 21st?6

CHAIRPERSON MILLER:  The hearing7

date's not going to change.  So we have to be8

careful about that.  The hearing date is July9

29th.10

We don't have to do replies.  I11

mean, I was just -- we don't have to do that.12

As I said, our rules are nonexistent with13

respect to motions for the most part.14

So June 30th would be the15

Appellant's opposition and any cross motion.16

June 21st would be the opposing parties'17

response to Appellant's filing.18

MS. PARKER-WOOLRIDGE:  Madam19

Chair, is that July 21st or June 21st?20

CHAIRPERSON MILLER:  Yes.  July21

21st.  I'm sorry if I misspoke.22
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MS. PARKER-WOOLRIDGE:  Thank1

you.CHAIRPERSON MILLER:  Do we have time in2

the schedule, Ms. Bailey, if the Appellant3

wanted to do a reply?4

MS. BAILEY:  Yes, Madam Chair.  I5

would suggest though that it be no later than6

the 25th of July, because that's the Friday7

before the Board will take that up that8

following Tuesday.  So that's the very latest9

if the Board wants to be able to review it10

that weekend.11

CHAIRPERSON MILLER:  Okay.  So12

what I have here is June 30th, the Appellant13

would file any opposition to the outstanding14

motions with leeway to file a cross motion for15

summary judgment.16

On July 21st, the opposing parties17

would file a response to the Appellant's18

filing.19

And then on July 25th, the20

Appellant could file a reply or response to21

the opposition's filings of the 21st.22
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MS. BAILEY:  Madam Chair, did you1

say 25th or 26th?2

CHAIRPERSON MILLER:  25th.  Isn't3

that the date you gave me?4

MS. BAILEY:  Friday the 25th.5

CHAIRPERSON MILLER:  Right.6

MS. BAILEY:  By noon.7

CHAIRPERSON MILLER:  Does that8

work for everyone?9

MR. HARRIS:  Madam Chair, that10

works for the Church.11

I wonder if there could be -- and12

I'm not sure what the answer is -- I13

apologize.  I understand Mr. Beckner said he14

never received our response, and we -- we six15

days after it was sent received the16

District's.  With these tight time frames, I'd17

be concerned if the District were to respond18

on the 21st and we had four days.  The first19

one took -- I don't anyone was playing with20

the mail -- but that would leave us no time.21

We wouldn't have those.22
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Is there some way we can email or1

just let each other know that -- so that we2

know the next day or so if something did not3

arrive, we're on top of that.  Because we can4

find a way to fax it or whatever.  But I would5

hate to be in that -- under that time crunch6

and simply not have it.7

CHAIRPERSON MILLER:  No, this8

comes up a lot in these cases.  You are free9

as far as the Board is concerned to work out10

service so you can try to serve each other the11

same day by fax, by email, by hand, or12

whatever.13

The Board needs a hard copy.  We14

can't be served by email or whatever.  But you15

all can do that.  All right?16

Any other questions?17

(No audible response.)18

CHAIRPERSON MILLER:  Then this19

hearing is adjourned.20

(Whereupon, at 3:45 p.m., the21

hearing was adjourned.)22


